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BBEJAEHUE

JlanHast paboTa MOCBsIIEHA U3YUYCHUIO CTIEM(PUKU TIEPEBOJIa IOPUANIECKOM
JIEKCUKH KaK COCTaBIIAIOIIETO 3JIEMEHTA COBPEMEHHOTO HAYYHOI'O TEKCTA FOpUIrde-
CKOW HANpaBJIEHHOCTU. B OCHOBY aHalM3a IMepeBo/ia MOJ0KEHO MOHITHE SKBUBA-
JIEeHTHOCTH TIpH niepeBojie Tekcta ¢ A (ncxonnoro si3bika) Ha [15 (s13b1k mepeBoaa),
a TaKXE€ PaCCMOTPEHHUE T€X NMEPEBOJUECKUX MTPUEMOB, KOTOPbIE CITOCOOHBI MAKCH-
MaJbHO 00€CTICUUTh 3Ty SKBUBAJIEHTHOCTh. ba3oil MpakTH4YeCcKOil YacTu uccieno-
BaHUS SBJISICTCS BBISBICHUE JICBUALUM OT 3TOr0 TOKaszaTessl (PKBUBAJICHTHOCTH,
aJIcKBaTHOCTH TiepeBoja). B padote uccieayrorcs 0ocoOEHHOCTH crienuduka opu-
JUYECKOTO JUCKYpCa, a TaKKe KItoueBas crnenuduka, CBOMCTBEHHAs aHTJIMMCKOMY
U PYCCKOMY IOpUJIMYECKUM SI3bIKaM, C MOAPOOHON KiIaccuukaimei X cXoJCTB U
pas3Inyui.

AKTYaJIbHOCTh HCCJIECJOBAHMA 3aKio4yaeTca B cienytomem: 1. Ha cospe-
MEHHOM 3Talle pa3BUTHS O0IIECTBA POCT MEKIYHAPOIHBIX KOHTAKTOB, B TOM YHCIIE,
IOPUIUYECKOTO XapaKTepa, MPUBOIUT K TOMY, UTO BCe OO0JIbIIEe KOJIUYECTBO JIUHT-
BHUCTOB U MPABOBEIOB 00PAIAIOTCS K U3YUEHHUIO KpyTa BOIIPOCOB, CBSI3aHHBIX C MIPO-
OJ1ieMoli repeBoia HAyYHBIX IOPUIMYECKUX TEKCTOB. 2. B TaHHOM ncce10BaHuy Tie-
PEBOJI FOPUANYECKUX TEKCTOB PACCMAaTPUBAETCS HE TOJIBKO C MMO3UIUNA MPUMEHEHUS
MepeBOTYECKUX TpaHChHOpMaALU C 1ENbI0 JOCTHXKEHUSI aJICKBAaTHOCTH TMPHU TEepe-
BOJIE, HO M C TOUKH 3PEHHUS BBISIBIICHUS! OTKJIOHEHUN B TOCTHKEHUHN YKBUBAJIEHTHO-
CTH TIepEBO/Ia, UMEIOIIUX MECTO Ha JIEKCHUYECKOM, CHHTAKCUYECKOM M CTUIMCTHYE-
CKOM YpPOBHSIX, YTO B COBPEMEHHOMW JIMHTBUCTUUYECKOUN JUTEpaType MPUMEHSIETCS
HEYacTo.

HoBu3Ha padoTsl 00yciioBiIeHa TEM, YTO:

1. M3yuaercs crienndrika mepeBo/ia COBpEMEHHBIX HAYYHBIX TEKCTOB FOPHIN-
yeckoro xapakrepa. 2. [IpencraBisieTcss KOMIUIEKCHBIA TEOPETUUECKUM aHAJIN3 Ta-
KOT'O SIBJICHUS B FIOPHINYECKOM JTUTepaType Kak s3bik legalese. 3. Beimenstores ne-

TaJbHO XapaKTepHbIE OCOOCHHOCTH (Ha ypOBHE JIEKCUKU M CUHTAKCHCA) OTINYAI0-



mue 5361k legalese ot moBceHeBHOTO si3bika. 4. Ha mpumMepe mepeBojia COBpeMeH-
HOW HayYHOW CTaThU IOPUIAMYCCKON TEMATUKH JEMOHCTPUPYETCS MPOIecC 0TOOpa
HEOOXOMMBIX JIEKCUYECKHX U TPaMMaTHUYECKUX CPEJICTB s3bIKa MepeBoaa sl J10-
CTHUKEHHUSI MAKCUMaJbHOM SKBHUBAJICHTHOCTH MpPHU MEPEBOJE HMCXOAHOTO TEKCTa.
5. OTnenbHO paccMaTpPUBAETCS TAKOM acHEeKT KakK JOCTUXKEHUE CTUIMCTHYECKOU
aJICKBaTHOCTH TIPU MEPEBOIE IOPUANUECKON JIEKCUKH.

Teopernueckasi 3HAUMMOCTb 3aKJIIOUAETCS B TEOPETHUECKOM 0OOCHOBAHUHU
0COOEHHOCTEM NepeBo/ia FOPUAMUECKON JISKCUKA HAa COBPEMEHHOM JTarle A3bIKO3HA-
HUSI, BBIJCJIICHUH MEPEBOIUECKUX PEIICHUH M0 MEPEBOAY IOPUANICCKON JIEKCUKH U
TEPMUHOJIOTHH B HAYYHOM TEKCTE IOPUAMYECKOr0 XapaKTepa U UX UHTEPIPETALINH.

IIpakTHyeckasi HEeHHOCTHb PabOTHl O0YCIIOBIEHA pe3yjbTaTaMU, MOJTY4YEeH-
HBIMHU B XOJI€ TIPOBEJICHHOTO HUCCIIEIOBAHMS, KOTOPbIE MOTYT OBITh MCIIOJIb30BaHbI
Ha MPAKTUYECKUX 3aHATHUSAX CTYJEHTOB BBICIIMX T'YMaHUTAPHBIX YUCOHBIX 3aBe/le-
HUM, MOCBSIIIEHHBIX TEMATUKE MEPEBOAA IOPUIUIYECKOTO TEKCTA, HAYUYHBIX TEKCTOB,
B COCTaB€ KOTOPBIX COACPKUTCS IOpUINYECKas JIEKCUKa (TEPMUHOIOT U ).

O0beKT HMcciaeaoBaHus — crenuduka nepeBoia IPUANIECKON JIEKCUKUA U
TEPMUHOJIOTHH B HAYYHBIX TEKCTaX IOPUINYECKON HAMPABICEHHOCTH HA YPOBHE OT-
O0opa HEOOXOAMMBIX MEPEBOAUYECKUX TpaHCPOpMalUil MPU TEPEBOJIE, a TaKKEe Ha
JIEKCUYECKOM (JIEKCHKO-CEMaHTHYECKOM), CHUHTAKCUYECKOM U CTHIIUCTUYECKOM
YPOBHSIX.

IIpeaMer uccien0BaHus - BBISBIICHUE U OTOOP MEPEBOTYECKUX PEIICHUI B
nepeBoie Cnelu(puIecKoil JEKCUKH U TEPMHUHOJIOTUU IOPUIMYECKOTO JUCKypca B
COBPEMEHHBIX HaYYHBIX IOPUINYECKUX TEKCTAaX C IEIbI0 JOCTHKEHUS MaKCUMaJlb-
HOU aJICKBaTHOCTH NpH ux nepesoje ¢ 14 na I151.

MartepuajioM uccJIeJOBAHUA SBISIIOTCS COBPEMEHHBIE HAyYHbIE CTAaTbU
ropuaudeckoi HanpaBieHHOCTH «Epistemic closure and the Scheter case» («2mm-
cremudeckoe 3akpoitue u aeno [llextepos») Mapka Tymne, omyonukoBarnas 2019
roay B xxypHaie «Harvard Public Law Working Paper» (No. 19-42) u «Ilox, 3akon
u opuctpynenius») Ixoannsl Konuren, nusnannas B cocraBe KHUrM «bombiiue

nebaThl o BompocaM 1oJjia u 3akoHa» B Jlongone B 2018 roxy.
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eanb padoThl 3aKII0YACTCS B UCCIEAOBAHUHN (PYHKITMOHUPOBAHUS FOPUTHU-
YECKOM JIEKCUKHU B HAyYHBIX TEKCTaX OPUIAYECKOrO NUCKYpCa U aHAIU3 €€ Mmepe-
Bona ¢ US ua IIS1.

JlanHast 11e16 00yCIOBUIIa TOCTAHOBKY CJEAYIONIMX 3a/1a4, PEIIaeMbIX B HC-
CJICJOBAHMU:

1. paccMoTpeTh MOHSATHE TIEPEBOJIa, HA OCHOBE aHAJIM3a COBPEMEHHOM JINTe-
paTypbl JaTh ONPEACIICHUE MOHSATHUIO IEPEBOUECKON TpaHChopMalui;

2. BBIICTUTH XapaKTepHbIe 0COOCHHOCTH IOpHINYecKOro s3bika legalese;

3. uccnenoBath cenu@uKy NepeBoja HayUYHbIX CTaTel IOPUIUYECKOTO JHC-
Kypca,

4. onpeIeNIUTh MTOHSATHE YKBUBAJIEHTHOCTH MPH TIEPEBOIE FOPUINIECKOTO TEK-
CTa,

5. U3yYUTh 0COOCHHOCTH TepeBO/Ia IOPUINIECKON JICKCUKH U TEPMHUHOJIOTHH,

6. Ha 0a3e MPAKTUYECKOTO COBPEMEHHBIX HAYYHBIX CTATCH FOPUIUYECKOTO
JIMCKypca OCYIIECTBUTH OTOOP HEOOXOAMMBIX MEPEeBOIUECKUX TpaHchopManuii ¢
LIEJIBIO IOCTHKEHUS aJekBaTHOro nepeBoaa tekcra ¢ M na 115 Ha nekcuueckom,
CUHTAKCUYECKOM U CTWJIMCTUYECKOM YPOBHSIX C COCTABJIECHUEM JIMHTBOIIEPEBOAYC-
CKOT'O KOMMEHTAapHS;

7. Ha OCHOBE ITOJTYYCHHBIX PE3yJIbTaTOB CPOPMYITUPOBATH COOTBETCTBYIOIIHE
BBIBOJIEL.

OcHoOBY TeopeTH4ecKo 0a3bl JAHHOTO MCCIIEIOBAHUS COCTABWIJIM COBpE-
MEHHBIC TPYJIbl OTEUECTBEHHBIX M 3apYOEKHBIX CIEIUAIMCTOB B 00JIACTH MEPEBO-
JIOBEJICHUSI U BOTIPOCOB, CBSI3aHHBIX C MTPOOJIEMaTUKON MEPEBO/Ia FOPUTIUUECKUX TEK-
croB (P. Newmark, Peter M. Tiersma, A. Capone, U. Kischel, X. Kpunrc, XK. A.
['onmmkoBa, P. P. YalikoBckuid, C. 1. Bnaxos, C.I1. ®nopun, . CeneckoBuy, A. O.
Apxurnos, U. C. AnekceeBa, E.b. bepr, H. I'. Hagexauna, O. A. FOauna, I'. b. Ilo-
criesioBa, E. B. lllenotuna u ap.

MeToabl uccjie0BaHUsA 00YCIIOBIICHBI 3a/lauaMM, MTPAKTUYECKUM MaTepua-
JIOM U 0011IeH 1menbio paboTel. B TeopeTrdeckoil 4acTu UCCIeI0BaHNUS OCHOBHBIMU

METOIaMH CTai 0030p U pedeprupoBaHUE COBPEMEHHONW HAY4YHOW JIUTEpaTyphl B
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o01acTu MepeBOJOBEACHHSI, TEOPUH MEPEBOJA IOPUANUECKUX TEKCTOB, IOpUANYE-
CKOH JIEKCHKHM ¥ TEPMHUHOJIOTUH. B mpakTuyeckoil yactu paboThl 1JIs1 OCYIECTBIIE-
HUS NIEPEBOJIa HAYYHOI'O TEKCTA IOPUINYECKON HANPABIECHHOCTH C MOCIEAYOINUM
IIPEAOCTABIECHUEM JIMHTBONIEPEBOAYECKOIO KOMMEHTApHUsl OTHOCUTEIBHO OCY-
IIECTBJICHHBIX B IPOLIECCE NTEPEBOJIA NEPEBOAUECKHUX TpaHChHOpMaLUii Ha JIEKCHYe-
CKOM, CHHTaKCUYE€CKOM M CTUJIIMCTHYECKOM YPOBHSX C LEJBIO JOCTUKEHUS MAKCHU-
MaJIbHOW KBUBAJIEHTHOCTHU MIEPEBOAA FOPUINIECKOTO TEKCTA C UCXOAHOTO SI3bIKA HA
A3BIK TIEPEBOJA U C BBIIEJICHUEM B KaueCTBE IPUMEPOB (PparMeHTOB ObLIN MpUMeE-
HEHbI METOJ] BEIOOPKH, ONMHUCATENbHBIN U KIacCU(UKALIMOHHBIA METO/IBI.
Crpykrypa padoThl IpEACTaBICHA BBEACHUEM, IBYMsI IJIaBAMH, BEIBOJAMU
I10 TJIaBaM, 3aKJIIOYEHHUEM, CIIMCKOM UCIIOJIb30BAHHOW JINTEPATYPBI, IPUIIOKECHUEM.
[IepBas riiaBa — TEOPETUYECKON HAMPABICHHOCTU. B HEMl paccmaTpuBaeTcs CIeIu-
¢duka nepeBosia U JOCTUKEHUS SKBUBAJIEHTHOCTHU NPHU NEPEBOJIE HAYUHBIX TEKCTOB
IOPUIUYECKOTO JUCKYPCaA B PYCCKOM U aHIVIMMCKOM SA3BIKaX, UCCIEAYIOTCA TPYAHO-
CTH TIPHU MEPEBOJE CNEHUPUIECKON FOPUIUYECKON JIEKCUKA U TEPMUHOJIOTHH, BbI-
JENISAIOTCS XapaKTepHbIE CBOWCTBA TAKOTO CHEIM(PUUECKOI0 OHATHUS KaK I0pHUaInye-
ckuii si3bik legalese. Bropas riaBa — npakTuueckas. B Hell mpecTaBieH JTMHTBO-
IIEPEBOIYECKUN KOMMEHTAPUH 10 MIEPEBOAY HAYYHOI'O IOPUANYECKOTO TEKCTA C aHa-
JU30M OCYILECTBJICHHBIX MEPEBOIUYECKUX TpaHCHOpMalMil Ha JIEKCUUYECKOM, CHH-
TaKCUYECKOM M CTHJIMCTUYECKOM YpPOBHSX, a TakKe JaHO OOOCHOBaHME BBIOOpa

KOHKPETHBIX MEPEBOIYECKUX PEILICHUI.



I'JIABA 1. TEOPETUYECKHE OCHOBBI OCOBEHHOCTE! IEPE-
BOJIA IOPUJUYECKOM JEKCUKHU B HAYYHBIX TEKCTAX

1.1. TlonsaTne mepeBoga. XapaKTepHCTHKA MOHATHA MepPeBOAYECKOI

TpaHchopmManuu

B nepeBomoBeieHn Ha COBPEMEHHOM 3Tare CyIEeCTBYeT OOIBIIOe KOJIUYe-
CTBO OHpCI[eJICHI/Iﬁ IMOHATHUA IICPCBOIA U HGpCBOI[‘ICCKOﬁ HAEATCIIBHOCTMU. B IICPBYIO
oucpcab 3TO O6YCJ'IOBJIGHO HaJIMYUEM PAa3HbIX IIOAXOA0B K IICPCBOJYCCKOMY IIPO-
HECCy N TCOPUAMH, B paMKaX KOTOPBIX BCACTCA NCCIICA0OBAHHUEC KaK CaMOTO IIponccca
IIepeBoOJa, TaK 1 €ro KOHCYHOI'0 pC3yJibTaTa. PaznuuHoe oTHOIIEHHE K ImepeBoOaA4YC-
CKOH ACATCIIBHOCTHU, OICHKEC €€ 3HAYMMOCTH, HAJIMIHUC HUJIN OTCYTCTBHC XapPaKTCP-
HBIX 0COOEHHOCTEN «MACAIIBHO» IICPCBCACHHOI'O TCKCTA TAKIKC OKA3bIBAIOT BJIMAHUC
Ha TO, 4YTO COBPCMCHHOC IICPCBOJOBCIACHHUC HC pPaACIIoIaract CINHbIM, 06H16HpH-
SHAaHHBIM OIIPCACIICHUEM JaHHOT'O IOHATH. B IMUPOKOM CMBICJIC IIEPCBOJA TPAKTY-
CTCA B KAUCCTBC 3aMCHBI HCXOJHOT'O TCKCTa APYIUM TCKCTOM, IIPpU 3TOM KakK IIpa-
BHJIO YTOYHACTCA, YTO HCpCB@I[@HHBIfI TEKCT OOJIZKCH OBITH TOXACCTBCH OpUTMHATTY.
PHI[ JIMHI'BHUCTOB IIpCJIaract CO6CTB€HHI>I€ OIIPCACIICHUA ITOHATHA IICPCBOJAA, B KO-
TOPBIX I''TABHOC BHUMAHUC YACIIACTCA KaKOMy-J'H/I6O ACIICKTY IICPCBOAYCCKOIO IIPO-
1ecca M KpUTEpUsIM €ro KOHEYHOTO pe3yibTaTa (mepeBeeHHoro Tekcra). Hanpu-
Mep, B OIPEICNICHUN MEePEeBO/Ia MOXKET OBITh YKa3aHO Ha 0COOYI0 3HAYUMOCTh TOY-
HOU Iepe1aun CMbIcia uexoqHoro Texcta: “Translation is the rendering of the mean-
ing of a text into another language in the way that the author intended the text.”
(ITepeBop siBsieTcs nepeaayeit CMbICIa TEKCTa C MOMOIIBIO CPEJICTB IPYTOro A3bIKa
NIPY COXPaHCHHUH aBTOPCKOW MbIciu.) [54, c. 240] u mp.

JIt060i1 TIepeBOTUECKU MPOIIECC SBIIAETCS TBOPUYECKOW pabOoTOM MO co3/a-
HHUIO HOBOI'O TCKCTA, B KOTOPOM OTPaA)KACTCA MHUPOBOCIIPHUATHUC IICPCBOJAYMKA, CI'O
HHAUBUAYAJIbHOC BUACHHUC IICPCBOAUMOIO TECKCTAa U B KOTOPOM AOJIKCH OBITh mnpea-

CTaBJICH BECH €TI0 SA3BIKOBOM U KYJIbTYPHBIM ONBIT. B TOXeE BpeMs IepeBol COCTOUT



U3 OOJBIIOrO KOJIWYECTBA OTPAHWYCHHM, TIEPEBEICHHBIA TEKCT TOJDKEH «MAaKCH-
MaJIbHO COOTBETCTBOBATh OPUTHMHAIY, OH HE TOJKEH OBITh HU JIyUllle, HU XYXKE OpHU-
TMHAJILHOTO TekcTay [47, c. 19].

C. W. Bnaxos, C. I1. ®10puH npeACcTaBIIsId IEPEBOJ] B KAUECTBE «SI3bIKOBOTO
MOCPETHUYECTBA, IPU KOTOPOM HA JIPYTOM sI3bIKE (POPMHUPYETCS] TEKCT, MOJJIexKa-
1 TOJIHOMIPaBHOM 3aMEeHE OpUrMHaja B KaY€CTBE KOMMYHHKATUBHO-TOK/IECTBEH-
HOTO rocieaHemMy» [12, ¢. 131].

Cornacno maenuto K. A. ['0JIMKOBOI, «11€peBO/I - 3TO BUJ A3BIKOBOT'O COACH-
CTBHSI, KOTOPBIN MOJTHOCTHIO C(POKYCHPOBAH HAa MHOS3BIYHOM opuruHaie. [lepeBos
CUHMTAETCSI MHOSA3BIYHON (POPMOM CYIIECTBOBAHMSI MH(POPMALIUU, COAEpKAIICHCS B
opuruHaue. Mexbsa3bIKOBOE OOILEHUE, peaJu3yeMoe ¢ MOMOUIbI0 IEepeBoja, B
HauOOIbIIIEH CTETICHH OTPaXKaeT MPOIIECC HEMOCPEACTBEHHOM S3bIKOBOM KOMMYHH-
KalluH, IPU KOTOPOH €€ YYaCTHUKH MCIOJIb3YIOT OJIMH M TOT ke sA3bIK» [14, ¢. 89].

MO0>KXHO yTBEpkAaTh, YTO HUKEM U3 JIMHTBUCTOB HE OTPULIAETCS TOT (PaKT, YTO
MIPOIIECC TMEPEBO/Ia COCTOUT U3 JBYX BAXHEHININUX 3TANOB, @ UMEHHO: dTana BOCIIPH-
ATUS TEKCTa U 3Tana ero BocnpousseaeHus. /. CeneckoBuu, BeICTpanuBasi CBOIO Iie-
PEBOTYECKYIO KOHIETIINIO Ha OCHOBE HAOIOICHUH 32 MPOIIECCOM CUHXPOHHOTO TIe-
peBO/Ia, pacCMaTPUBAET ATANl BOCIPUSTHS KaK BBIJICICHUE CMBICIIa 0€3 ydeTa s3bI-
KOBOTO COJIEpXaHUs; YTO KacaeTcsl BOCIPOU3BEIEHHUS, OHO, COTJIaCHO MHEHUIO /.
CeneckoBHrYa, 3aKJIFOYAETCS B HCTIOIH30BAHUH OTIEPAIINIA HAJl UACSIMH, a HE HAJT S3bI-
KOBBIMU CHMBOJIaMHU. Y YEHBI HE MPU3HAET CTAIUI0 aHAJIM3a B YCTHOM TIEPEBOJIC U
HE JIOBEpsIeT pe3ysibTaTaM MUCHMEHHOTO MEPeBOja, TaK KaK MPU aHalu3e TEeKCTa
MUCHhMEHHBIN MEPEBOTYUK MOXKET HE 0OpaTUTh JOHKHOTO BHUMAHHUSI HA OCHOBHOE
3HaYeHue Tekcra [44].

Ydensle, yesaBIIre BHUMaHUE MTPoOieMe MTUChbMEHHOT0 TiepeBoa (Hamp. X.
Kpunrc (1986)), BbIae/ISAIOT B HEM TPH dTara:

1. BocmpusTHe;

2. BOCTIPOU3BEJICHNUE;

3. MpOBEPKa MEPEBOTHOTO TEKCTA.



Psin KOHKpETHBIX AEMCTBUM NEPEBOAYMKA, POU3BOAMMBIX HA KAXKIOM U3 MEPEUNC-
JICHHBIX 3TAIlOB pabOTHI HaJ] TEKCTOM, ObLT 0003HaYEH OOITMM HAMMEHOBAHUEM «IIe-
peBoaueckue crpaterum» [51].

Otan BOCHPOU3BENICHUSI TEKCTa SABIIAETCA Hanbojee m3ydeHHbIM. OH Tpen-
CTaBJIEH COOCTBEHHO MIEPEBOJIOM U TEMH KOHKPETHBIMH CPEJICTBAMU, KOTOPHIE CIIO-
COOCTBYIOT €0 peaylu3alliy: €IUHULBI IEPEBOA, a TAKKE Pa3IUYHbIE BUABI COOT-
HOIIICHHUH SI3BIKOBBIX CPEJICTB, yCTAHABIMBAEMBIX B Ipolecce mepeBoaa [21].

IIpouecc nepeBoja, kak Obl OBICTPO OH HU NMPOBOJWIICS UHOI/IA IIPU OTIEINb-
HBIX, 0000 OJaronpusATHBIX WX JIETKUX O0OCTOSTENbCTBAX, BCET1a HMEET B CBOEH
OCHOBE JIBa aCIIeKTa. Bo-niepBhIX, U1l OCYIIECTBIICHHUS IIEPEBO/IA B IIEPBYIO OYEPED
NEPEBOJUUKY CIIEAYET TOUHO UCTOJIKOBATh CAaMOMY ce0€ CMBICII IEPEBOAUMOTO (I10-
CPEIICTBOM SI3BIKOBBIX O0Pa30B, T.€. YK€ C MEPEBOJUECKUMU IEMEHTAMU ), CIIEIaTh
MBICJICHHBIA aHaJINU3 (€CIM MCXOJHBIA TEKCT O0JIaJaeT TOM WM MHON CTENEHbIO
CJI0)KHOCTH ), OLIEHUTB €r0 C KPUTUYECKOM TOUKH 3pEHUS.

Bo-BTOpBIX, 4151 TOrO, YTOOBI IEPEBECTU OPUTHHAIL, CIEAYET CAENAaTh OTOOP
COOTBETCTBYIOIIUX BbIPA3UTEIbHBIX CPEJICTB B SI3bIKE MEPEBO/A (JEKCEMBI, (Ppasbl,
rpaMMaTHYeCKHE U CUHTakcuueckue Gopmel). Takum oOpa3om, mpolecc nepeBoja
IpeanoyiaraeéT O0Co3HaHHOE (OPMUPOBAHHME NPEABAPUTENBHBIX COOTHOIICHUN
MEXy KOMIIOHEHTaMHU UCXOJIHOTO SI3bIKA U SI3bIKA IIEPEBOJA.

B cootBerctBuu ¢ MmHenuem B. H. KomuccapoBa, mro0ast uHTepripeTaius noi-
JIMHHUKA, KOPPEKTHAs WJIM HEKOPPEKTHAs, U OTHOLIEHUE K HEMl CO CTOPOHBI Mepe-
BOJYMKA, NMOJOKUTEIBLHOE UM OTPULIATENIbHOE, B TIpOLIecCe IEpeBo1a 0OpeTaeT pe-
3yJILTAaT - OTOOP S3BIKOBBIX CPEJICTB M3 CIIOBapHOTO (OHMA sI3bIKa TiepeBoa [22].

Kak u3BecTHO, mpolecc nepeBoa He MpeICTaBIseT cCOO0H MPOCTYIO 3aMEHY
€IUHULL OJTHOTO S3bIKA MOCPEICTBOM €IMHHUIL] APYroro si3bika. HarmpoTus, 370 KOM-
IJIEKCHBIN MPOLECC, KOTOPBIM COCTOUT U3 PsJa CIOKHBIX 33]1a4, KOTOPbIE IEPEBO-
YUK JIOJDKEH pelaTh npu padbote Haj TekcToM. OHUM U3 CIOCO00B, OKa3bIBAIOLINX
MOMOILb IEPEBOIYUKY B 3TOM MPOILECCE, SBISAIOTCS MEPEBOAUECKUE MPeoOpa3oBa-

Hus wid Tpancopmanuu. [lepeBomyeckue TpanchopMauu UCIOIb3YIOTCS BCIE-



CTBHE HEMOJHOTO CXOJ/ICTBA UJIU PA3JIUYMS I3bIKOBBIX CUCTEM JABYX (PYCCKOIO U aH-
TJIMICKOT0) s136IKOB. CXOJICTBO, MPUCYIIEE TPAMMATUYECKUM MPU3HAKAM PYCCKOTO
U aHTJIMHACKOTO S3bIKOB, OCHOBAHO Ha MX 0OIIeN MPUHAIJIEKHOCTHIO K UHIOEBPO-
NEHCKOM A3BIKOBOM CEMbE M BBIPAKAETCS B HAJMYUU OOIMIMX JJIs1 00OMX SI3BIKOB
rpaMMaTHYECKUX KaTeropuil, 3HauyeHuM u QyHKIIMM, HAMp.: KaTEerOpHii yncia y cy-
HIECTBUTENBHBIX, KATETOPUU BPEMEHHU Yy IJ1aroJjia, KaTeropui CTENEHe CpaBHEHUS
y OpuiaratesbHbIX U T.J1. OJJHOBPEMEHHO C 3TUM Pa3IMuUe MPOSBIISETCS B HECXO/-
CTBE I'PAMMATUYECKUX KAaTErOpHil, 8 UMEHHO: B HAJIMYUU apTUKJIEH B aHTJIMICKOM
A3BIKE, JECENPUYACTUSA B PYCCKOM SI3BIKE; IOJHO3HAYHOM COIVIACOBAHUU JIEKCEM
MEXIy COOOW B PYCCKOM SI3bIKE, (DUKCUPOBAHHOM IOPSAKE CJIOB B AHTJIUHCKOM
A3BIKE U TIP.

OCHOBHBIM MOHSITHEM, MPEICTABICHHBIM B TEOPUM MEPEBOJIA, SIBJISETCA MO-
HATHE 3KBHBajeHTHOCTU. Korga ykaseiBaercs Ha To, uTo npeasnoxenune Ha A (uc-
XOJTHOM SI3bIKE€) U €T0 MEPEBO/]I SKBUBAJICHTHBI APYT IPYTY, B MEPBYIO OUEPE/Ib MO~
pa3yMeBaeTCs UX SKBUBAJIEHTHOCTh B IUIAHE CEMAHTUKH, T.€. JOTMYECKAs U TpaMMa-
THUYECKasi COOTHECEHHOCTh OTHOCUTEJILHO OJIHOM U TOM K€ NMPEAMETHON CUTYaILUH.
A. JI. llIBeliniep BbLACHAN Ba BUIA CEMAHTUYECKON 3KBUBAJICHTHOCTH — KOMNO-
HEeHMHbLU U OeHOMAMUEHbI. Y YUThIBasg TOT (PaKT, 4YTO B MPOIIECCE MepeBoia HE00-
XOAUMO B TIEPBYIO OUEpEllb YAEIATh BHUMAHUE CMBICILY, T.€. OJTHOMY U3 CEMAHTH-
YECKHX COCTABJISIONIMX SI3bIKOBOW €IMHUIIbI, MOKHO CKa3aTh, YTO CEMaHTHUYECKas
HKBUBAJICHTHOCTh BO3HUKAET HA 0a3e MPUCYTCTBUSA B TEKCTE MCXOJHOTO SI3bIKA U
TEKCTe MepeBoia OAHUX U TEX K€ ceM. B Takom citydae TeKcTbl OObEAMHEHBI B paM-
KaX KOMHOHEHmMHOU CEMAaHTHYECKON DKBUBAJEHTHOCTU. BTOpON BHI ceMaHTHue-
CKOM 3KBUBAJIEHTHOCTH, HOCSIIUN Ha3BaHUE OeHOMAamueHo2o, 00yCIOBIeH (PeHO-
MEHOM SI3bIKOBOM M30upaTeabHOoCTH. CyTh €ro 3aKI04aeTcsi B TOM, YTO OJIHOMY U
TOMY K€ MPEAMETY, U MPEAMETHON CUTyaIlMH MOXET OBITh JAHO MHOTOACIIEKTHOE
OMMCaHKE C TOMOINIBIO PA3IMYHBIX MPU3HAKOB, HAMp.: “HOpUINUECKUN aKT JIEKUT
Ha cTojie” (MpeauKar coctosanus), “KOpuandeckuid akT MOJIOKWIM Ha cTol” (TIpe-
JIMKAT AeUCTBUS) U “S BUKY IOPUIUUYECKUI aKT Ha cToje” (MPEeIUKAT BOCIIPUATHS).

Pa3Hble ceMaHTHYECKHE MMpEANKaTbl B3BAUMOCBS3aHbI MCKIY coOoM 1 NpEACTaBIAIOT
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co00li B3aMO3aMEHSIEMbIE SIBJICHUSI 0 IPUYMHE OMTUCAHUS OJTHOM U TOM K€ CUTYya-
uud. B oTamdme oT ceMaHTUYeCKOM SKBUBAJICHTHOCTH Ha KOMIIOHEHTHOM YPOBHE,
Ha YPOBHE JICHOTATUBHOW 3KBHUBAJIEHTHOCTH MOHO Ha0Jt0/1aTh CMBICIIOBOE pac-
XO0XKJICHUE MEXy OPUTMHAJIBHBIM TEKCTOM U TEKCTOM IepeBeieHHbIM. OCHOBY OT-
HOUIIEHUS 3KBUBAJIEHTHOCTU B JAHHOM CJIy4ae COCTABIISIET IPUPABHUBAHUE PA3HBIX
CEMAaHTHYECKUX COCTABJISIIOIINX, HO COOTHECEHHBIX IPU 3TOM C OJHOW U TOH ke
npeaMeTHoM cutyanuei [48].

Takum oOpazom, [ist peain3alii CEMaHTUYECKON SKBUBAJIEGHTHOCTH HEO0XO-
JIMMO HCIIOJIb30BaHHE Pa3HOOOpPa3HbIX IMEPEBOIUECKUX MpeoOpa3zoBaHuil (TpaHC-
dbopMaruii Wi 3aMeH). B T1aHe KOMITOHCHTHOH 3KBHBAJICHTHOCTH Yallle BCETO
MPUMEHSIOTCS TpaHCc(hOopMaIK, Kacarolrecsi TpaMMaTHYECKON CTPYKTYPhI BbICKA-
3pIBaHUsA. B pamkax NEHOTAaTMBHON 3KBHBAJIEHTHOCTU TpeOyeTcs ymnoTpeOieHue
JIEKCUKO-TPAMMAaTHYECKUX TpaHChOpMaIuii MOBBIIIEHHON CIIOKHOCTH, PE3yJibTa-
TOM KOTOPBIX CTAHOBSITCSI U3MEHEHUS B CMBICIIOBOM CTPYKTYpPE BBICKA3bIBAHHSI.

B nepByto ouepenb, HEOOXOAMMO YTOUHUTH CMBICI, KOTOPBIN BKJIabIBACTCS
B MIOHATHE «IIEPEBOUECKas TpaHCchopmaIus». B COBpeMeHHOM IMHTBUCTUKE CYIIIE-
CTBYIOT OOJIBIIIOE YUCJIO OMPEACIICHHH, MPEI0KEHHBIX TAKUMHU JIMHTBUCTAMU KaK
JI.C. bapxynapos, JI. K. JlateimieB, B. H. Komucapos, P. K. Munssip-benopyues,
SL.N. Peuxkep, A. 1. llIBeinep, B. E. llletunkun, B. I'. I'ak u ap. IlepeBomueckue
TpaHcopMalu pa3IMUHBIMU CHEIUATUCTAMH OMPENeNIsUIUCh To-pa3HoMy. Tak,
Hanpumep, P. K. Munpsapy-benopyueBy npuHamIe)KuT Cleayrouee OnpeacacHue:
«Tpancdopmarys cOCTaBISIET OCHOBY OOJIBIIMHCTBA TMEPEBOTYECKUX IPUEMOB.
Omna 3akiro4aeTcsi B UsMEHEHUHU (popMasibHBIX (IpaMMaTHUYECKUE WIIH JIEKCUYECKUE
TpaHChOpPMAIINH) UM CEMAaHTHYECKUX (CEeMaHTUUYECKHe TpaHChOpMaIlii) COCTaB-
JISFOIIMX OPUTUHAJIA TIPU COXPaHEHUU WH(OpMaIIMK, KOTOpas MOJICKUT Tiepeaadey
[33, c. 34].

S. U. Penkep Ha3bIBaeT MepeBOIIECKUE TpaHC(HopMaIuu «crocodamMu JIoTH-
YECKOT'0 MBIIIICHUS, TOCPEICTBOM KOTOPHIX MBI BBISIBIISIEM 3HAUCHUE JIEKCEMBI OpH-
TMHaJla B KOHTEKCTE U HaXOJUM €My SKBUBAJICHT B SI3bIKE MEPEBOJIA, HE COBIIAJIa0-

M cO coBapHbIMY» [42, ¢. 76].
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B cootBerctBum ¢ maenuem A. Jl. llIBeiiniepa, nepeBomaueckue Tpanchopma-
IIUU «IIPEACTABISAIOT COOOM MEXBSA3BIKOBBIE OTIEPAIIMU IO CMBICIOBOMY TIEPEBbBIpa-
xenuro» [49, c. 121].

A. ®. ApxuroB nepeBoAuYecKre Mpeodpa3oBaHus pacCMaTPUBAI KaK «TEXHH-
YeCKHe MePEeBOTUECKUE MPUEMBI, CYyTh KOTOPBIX 3aKII0YACTCS B 3aMEHE PETYJISIPHBIX
COOTBETCTBHUI HEPETYJSIPHBIMUY, SI3BIKOBBIE BBIPAXKEHUS, KOTOPbIE 00pa3yloTcs B
pe3yJbTaTe HCIIOIh30BaHMS IMMOA00HBIX MprueMoB» [Apxumos, 1991, c. 84].

JI. K. JlaTbImieB ¢ yueToM JBYX KpUTEPHUEB aJIEKBAaTHOTO MEPEBOJa — PABHO-
LEHHOCTH PETYJISITUBHOTO 3(pPeKTa HCXOAHOTO M IEPEBOITHOTO TEKCTOB U UX CEMaH-
TUKO-CTPYKTYPHOE CXOJCTBA - OINpPEAEINISIECT MEePEBOJUYECKUE TpaHCPOPMALMH Kak
«OTXOJ OT CTPYKTYPHOT'O ¥ CMBICIIOBOTO MApaJUIEIN3Ma, CYIIECTBYIOIIETO MEXIY
OpPUTHHAJIOM U TEKCTOM IEPEBOJIa B MOJIb3y UX PABHOLIEHHOCTH B IUIaHE 3PP eKTa»
[27, c. 86].

N. C. AnekceeBa B cBoeil pabote «Benenune B mepeBomoBeneHue» (2004)
OTpEENSIET MEPEBO] B KAUECTBE «JI€SITEIbHOCTH, 3aKJIIOYAIOIICHCS B BAPHATUBHOM
MEPEKOIMPOBAHUH TEKCTA, CO3JAHHOTO HAa OJTHOM f3bIKE B TEKCT Ha APYIOM SI3bIKE,
peanu3yemasi IEPeBOTUYMKOM, KOTOPBI TBOPYECKU MOAXOAMUT K BHIOOPY SKBHUBA-
JIEHTa B 3aBUCUMOCTH OT BAPUATHBHBIX SI3BIKOBBIX PECYPCOB, BHJAa U 3a7ad Mepe-
BOJIa, TUIIA OPUTHHAIA U TIO]] BIMSHUEM COOCTBCHHOM MHANBUIYAIBHOCTH. ..» [2, C.
55].

Opnako onpeneneHue nepeBoaueckux tpanchopmanueit, nantoe JI. C. bap-
XYyJIapOBBIM, MPUHATO CUUTATh OCHOBOIMOJATAarOUIMM, MOCKOJbKY OHO HauOoisee
TOYHO OTpa)kaeT CYIIHOCTh npodisieMbl: «IlepeBon - 3To mpoiecc npeodpa3zoBaHus
SA3BIKOBOI'O NMPOU3BEJICHUS HA OJHOM SI3BIKE B SI3IKOBOE IIPOU3BEAECHUE HA APYTOM
SI3BIKE C COXPAHHOCTBIO HEM3MEHHOTO IUIaHA COJNIEPIKaHMsI, TO €CTh, CMBICIay [8,
1975].

B nenom, Ha OCHOBE pacCMOTPEHHBIX ONPEAEICHUI MOXKHO CIENAaTh BBIBOJ O
TOM, YTO NEPEBOAYECKHE TpaHCHOPMALMH MPEACTABISIIOT COO0M MEXbA3BIKOBBIC

npeo0pa3oBaHus, MEPECTPONKY KOMIIOHEHTOB OPUTHMHAIBHOTO TEKCTA, S3BIKOBBIC
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orepalyu, IPOU3BOANMBIE C IIEJIbI0 TIepepasupoBaHUs CMbICHIA ISl TOCTHKEHUS

MEPEBOAYECKON TOXKIECTBEHHOCTH.

1.2. Oco0eHHOCTH IOPUIUYECKOT0 SA3bIKA

Ha coBpemeHHOM 3Tane pa3BUTHS JIMHTBUCTUKHU IOPUIWYECKUHN S3BIK MPH-
HATO CUUTATh HE MPOCTO IMOJACTUIIEM JUTEPATYPHOIO A3bIKA B JEIOBOM ACIEKTE.
SI3BIKOBEBI BCE Yallle MPUXOIAT K MBICIH «BBIAEIUTh IOPUAUYECKHUN S3BIK B OT-
JCBHYIO KaTerOprio B Ka4eCTBE aBTOHOMHOTO s3bIKa mpasay [51, c. 10]. JIunreu-
CTBI ITOJIATAKOT, YTO JIaKE €CIIU UMEET MECTO CYIIECTBOBAHUE A3bIKA IIPABa, TO TAKOU
A3BIK MPEJICTABISIET CO00M crenupuUecKyto COCTaBHYIO 4acTh OOBIYHOTO S3BIKA.
Hanpumep, B coorBerctBun ¢ MEeHHeM H. /1. I'oneBa, nomycTuMo Ha3bIBaTh IOpH-
JAYECKUM A3BIK B KAYECTBE OTIEJIBHOTO S3bIKA [TpaBa. B JaHHOM KOHTEKCTE yUYEHBIN
CUUTACT, YTO «IOPUIUYECKHUMN SA3BIK SBJSIETCSI OCHOBHBIM KOMIIOHEHTOM IPaBOBOU
CTpyKTYyphI» [13, ¢. 40-43].

HOpunuuecknii s3pIK MHOT/IA PACCMATPHUBAIOT KAK JUAJIEKT OOBIYHOTO JIUTE-
paTypHOTO SI3bIKA, OJTHAKO Mbl HAXOJIMM TaKylO0 TOUYKY 3pEHHUs OLIMOOYHOM, OCO-
OCHHO C YYETOM TEPPUTOPUATIBHOTO KPUTEPHUS SI3bIKOBBIX TUAIEKTOB S3bIKA, T.€. C
reorpau4ecKiM MECTOIOJIOKEHUEM. YKa3aHHasl TEOPHsl JIUIb YACTUYHO YKa3bl-
BAET Ha PUPOAY HOHATHUSA IOPUANYECKOTO SA3bIKA. TeM HE MEHEE, «PaCCMATPUBAETCS
JOIYCTUMBIM TOBOPHUTH O JMAJIEKTaX HOPUAUYECKOIO S3bIKA B PaMKax OJHOIO
s3bikay [59, c. 12-15]. annyro nmo3uruio pasaeiseT u [1. Tuepcma. YueHbIH numiet
0 HEOOXOJMMOCTH BBIJICTICHUS TUAJIEKTOB IOPUIUYECKOTO SI3bIKa, HAPUMED, B aH-
TJINACKOM IOPUINYECKOM TaKuX rocynapctB kak Bemukoopuranus, CIIIA u 1.1. B
JUAJIEKTUYECKUX TPAHULAX IOPUINYECKOTO aHTJIMMCKOTO S3bIKa OJHA U Ta XKE JIeK-
CUYECKas €IMHUIIA MOXKET 00J1a/1aTh Pa3HbIM 3HAYCHHEM, OJITMHAKOBBIC TIOHSITHS MO-
I'yT UMETh pa3Hble 0003HaUeHus U T.J.: Tak, Hanpumep, B CIIIA anmenmisimoHHbIC
CYJ1bl BBITTOJIHSIOT (DYHKITHIO MOJATBEPIKISHUS UM OTMEHBI PEIISHUS] HUXKECTOSIIIINX

Cyl0B, B BGJII/IKO6pI/ITaHI/II/I AICIIAOUOHHBIC Cy bl MOT'YT OTMCHUTD allCJUJIAINTIO NI
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paspemuTh ee. [IpaBoBsie cheprr CIIIA u Benmukobputanuu “HOCST pa3HbIEC HAME-
HOBaHMsI: Hanpumep, amepukanckoe “Corporate law” cCOOTBETCTBYET aHTIIHMICKOMY
“Company Law” [58, ¢. 43-45]. Cpeny yCTOMYMBBIX COUCTAHUH CIEAYET OTMETUTh
OTIpE/ICTICHHBIC PAa3INuns MEXAY aMEPUKAaHCKUM W OpUTAHCKUM TUAIEKTOM aH-
TJIMACKOTO IOPUINYECKOTO S3bIKa: attorney (amep.) / advocate (bpum).

SI3bIK 3aKOHA SIBISIETCS OOIIENUTEPATYPHBIM SI3BIKOM, OJHAKO OH 00JagaeT
cienu(UKoi, KOTOpasi MPEAOCTaBISIET BO3MOKHOCTh YCIIOBHOTO BBIZCIICHUS FOPU-
JTUYecKoro si3bika. [Ipu comocTaBieHUU ¢ OOBIUHBIM SI3BIKOM, IOPUANYECKUHN S3bIK
WHOT]Ia pACCMATPUBAIOT KaK UCKYCCTBEHHBIN SI3bIK B MPEAEIIaX TOIO €CTECTBEHHOTO
A3bIKa, K KOTOPOMY OH MPUHAJIEKUT.

Yro Kacaercs JEKCUYECKOI0 COCTaBa FOPUINYECKOIO SA3bIKA, TO OCHOBHAS €T0
0COOEHHOCTb 3AKII0YAETCS B HAIMYNUU YHUKAIbHBIX TEPMUHOB, KOTOPBIMH OH TIPEI-
cTaBjieH. YacTb TEPMUHOB OJTHOTO FOPUAMUYECKOTO S3bIKa XapaKTEPU3yETCsl HHTEp-
HAIMOHAIBHBIM XapaKTepoOM, T. €. OHa MPHUCYIIA OOJBIIOMY KOJIUYECTBY APYTHUX
IOPUIUYECKUX SI3bIKOB. [Ipr 3TOM MHOTME TEpMHHBI COXPAHSIOT CBOIO YHUKAJIb-
HOCTB B IIpeJIeJax OAHOTO KOHKPETHOTO FOPUINYECKOTO A3BIKA.

XapakTepHasi 0COOEHHOCTh IOPUIUUECKOTO SI3bIKa OOBSICHACTCS HAJIMUKUEM B
HEM JIBYX JIEMEHTOB - sI3bIKa U MpaBa. B HacTosIee BpeMs NOHATHE FOPUINIECKOTO
S3bIKA HE 00J1a/1a€T TOUYHBIM OIIPEICTIEHUEM, TIOCKOJIBKY «IOPUINYECKUM S3BIK» U3Y-
YaeTCs C Pa3IMYHbIX PaKypcoB, MPUHUMAs BO BHUMAHHE MIPU 3TOM pazHooOpasue
ero (yHKUUN — 3aKOHOTBOPYECTBO, MPO(PECCUOHANBHYIO IEATEIbHOCTh IPAaBOBEIOB
U T.JI.

B cootBeTrcTBUM CO CIOKMBUICHCSA HAYYHOU TOYKOU 3pEHHUS O FOPUIAUYECKOM
S3bIKE OH MOXKET OBITh ONpEesieH B Ka4eCTBE COL[MAIIBHO U UCTOPUUYECKH 00YCIOB-
JICHHOM cUCTeMy MpaBuJl BEpOaJbHOTO BBIPAKEHUSI KATETOpUIN U MOHATUMN, «pa3pa-
OOTaHHBIX C IIEJIBI0 TPUMEHEHHUS B paMKax MPaBOBOTO PETYIMPOBAHUS JACATEIHHO-
CTH CyOBEKTOB COITHANIbHBIX OTHOIIeHUH» [50, ¢. 218-219].

Tonsmue legalese. B ropuanyeckoM aHIIIMHCKOM S3bIKE MTEPEBOTYMKH YaCTO

CTaJIKMBAIOTCS C TakuM NoHsiTHeM Kak legalese. Cornacuo onpenenenuto E. b. bepr,
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«2T10 cnenuPpuUecKuil IOPUANYECKUN S3bIK, OTIMYAIOLIUIICS 0c000i MaHepo To-
cTpoeHus ¢pa3 U npemtoxkeHui...» [9, ¢. 132]. Legalese npencrapiser coboi aH-
TJIMACKAN TEPMUH, KaK MPaBUIIO UCIIOJIB3YEMBI B KA4ECTBE CHHOHUMA K TIOHATHIO
opuandeckoro ettt peun. KOpuandecknid anriauiickuit s3eik (Legal English) se-
JSIeTCsl OAHON M3 (POPM aHTIIMHCKOTO SA3bIKa, MPUMEHSIEMON FOPUINIECKIMH paboT-
HUKaMU B JICSITCILHOCTH, TAHHBIN BapHaHT SI3bIKA TAK)KE YaCTO MCIOIB3YeTCs TPU
oopmIleHnN TOKYMEHTOB IOPUANUECKOT0 XapaKTepa, a UMEHHO: Cy/1IeOHBIX 3asBlie-
HUH, MOBECTOK, KOHTPAKTOB, JUIICH3WH, MPOTOKOJIOB, MUCHMEHHBIX H3JI0XKCHHIX
(akTOB, IOPUIUUECKON KOPPECHOHACHIIMH U Ap. DTO CHEHUPUUYECKUN S3BIK, HC-
MOJIB3YIONMINK 0CO0YI0 MaHepy MOCTpoeHus ¢pa3 U NMPEeAJIOKEHUM, KOTOPBIE ISt
JINII, HE 3HAKOMBIX C TOHKOCTSIMU aHTJIMHCKON IOPUANYECKOM JICKCUKH, MOTYT MIpe/-
CTaBJIATHCS HE UMEIOIUMH CMBICITA.

HOpunuyecknii aHTTUUCKUM S3bIK OTIUYAETCS CIEIYIONUMHU XapaKTePHbIMU
YepTaMu:

1) HaTUYHEEeM CIIOKHBIX (POPMYITUPOBOK M KITHIIIE FOPUIAYECKOTO XapaKTepa;

2) YaCTOTHBIM HCTOJIb30BAHNEM UHOCTPAHHBIX CIIOBOCOUYETAHUM, OOBIUHO Jia-
THUHCKOTO M (PpaHITy3CKOTO MPOUCXOKACHHUS, Hamp.: héritage, patrimoine, usufruit,
causa justa, judicium privatum, in dubio pro reo u ap. [6]. Tak ci0XuI0CH HCTOPH-
YECKH, UYTO MOCJE 3aBOCBAHUS HOpMaHHaAMU OpUTAaHCKUX OCcTpoBOB B 1066 rogy u
YCTaHOBJICHHSI TOCTIONICTBA (DPAHITY3CKOTO S3bIKa HA TEPPUTOPUN AHTIIUHU Ha MPO-
TSOKCHUHM YETBIPEX MOCIEAYIONNX BEKOB, aHTJIMHCKHUM SI3bIK ObLT oOoraiieH 00Jib-
IITMM KOJTMYECTBOM 3aMMCTBOBAHHBIX CJIOB ()PAHITy3CKOTO M JIJATHHCKOTO TIPOUCX 0K~
JIeHHs, OCOOCHHO B TaKMX OOJIACTSAX KakK IMOJHMTHKA, CYIOMPOU3BOJICTBO, HAyKa,
KyJnbTypa, penurus. B odunmansHoM nopsiake GpaHIly3cKui sI3bIK (PYyHKITMOHUPO-
BaJl B Ka4eCTBE s3bIKa aHrauickux cyaoB BILIOTh 10 XVIII Beka (1731 rox). Ilo
ATOW MPUYMHE M B COBPEMEHHBIX IOPUIUYECKUX TEKCTaX MO-TIPEKHEMY BCTpeda-
I0TCSI HHOCTPaHHBIC BBIPAXKCHUS, HAMP.. Persona non grata (1aT.) - JUI0, HE TIOJIb-
3yrorieecs JoBepreM, contra legem — (i1ar.) - mpotus 3akoHa, action civile (ppamnir.)
— TpakJIaHCKHI UCK, cas de force majeure (¢ppanir.) — HenpeoaoaMMas cuiia, Gopc-

Ma)kKOpHbIEe 00cTOsITEILCTBA [6].
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[TepeBoa TEpMUHOB, UMEIOIINX JATHHCKOE, (DPAHITY3CKOE U TPEYECKOE TPO-
UCXOXKJEHUE, HA HEOPUITHATBHBIA SI3bIK YACTO OCYIIECTBISICTCS MOCPEICTBOM 3a-
MEHBI CJIOB WM (Ppa3 aHTIIOCAKCOHCKOTO MPOUCXOXKAeHHS. Hampumep, BMecTo
begin - commence, Bmecto finish- conclude.

3) 1npaBoBO#l sA3BIK 00amaeT COOCTBEHHOM JIEKCHKOHM mpaBa. EMy cBoii-
CTBEHHO HCIIOJIb30BAHKME TPABOBBIX apXan3MOB. THUIUYHBIA MPUMEDP apXamdHBIX
dbopMm mpencraBisgeT co0Oil ymoTpeOsieHne ycrapeBmuX (HOpM MECTOMMEHUH,
HarpuMep, Takux, kKak ye u thou wim Gpopmbl I1arosoB 2-To JIHia ¢IUHCTBEHHOTO
YKCJIa, BIMIEANIEH U3 YITOTPEOJICHNS B COBPEMEHHOM aHTJIMMCKOM si3bIke: giveth,
takest u T.1. [9, . 15-17]; moBTOpHOE KCIOIB30BAHKE ONMPEACICHHBIX KOJIUICCTBA
cIIoB 1 000poTOB: as the above was stated said, as stated below (kak yrBepxaanoch
BEIIIIE, KaK yKa3aHo HUXKe); Ere ofHIM TOBOJIEHO pacipoCTpaHEHHBIM JIJIS aHTJTHA-
CKOTO FOPHUJIMYECKOTO SI3bIKa SIBJICHHUEM, BO3HHUKIIIMM HECKOJBKO CTOJETHM Haza,
SIBJISICTCS HCITOJIb30BaHKE MpHUacThs Said B Ka4yecTBE yKa3aTeJIbHOTO MECTOMMEHHUS,
Hanp.. John agrees to pay a deposit. Said deposit shall accrue interest at a rate of
seven percent per annum. «Taxke 4acTol pa3HOBHAHOCTHIO Said B aHTIIMHCKUX
IOpUINYECKHUX TeKcTax BeicTynaet aforesaid (kak mpesxne 0b110 ckazano)» [9, €. 15-
17]; B HeKOTOPBIX chepax MPaBOBOIO JCKCHUECKOTO (HOH 1A HAOII0AAeTCs aKTHBHOEC
UCIIOIb30BaHUE HEOJIOTU3MOB, HApuMep, ZONing - 3oHupoBanue, palimony - amu-
MEHTBI, TIpeIHa3HaYaeMbIe COKHUTEIIbHUIIE (BHE 3aperucTpUPOBaHHOrO Opaka) [6].

IOpuandecknii aHTIIMICKUAN SI3BIK XapAaKTEPU3YETCSl HAJIMYUEM B CBOEM CO-
cTaBe (pOpMaJIbHON U YCIIOBHOM TEPMUHOJOTUH. DTO HEOOXOIUMO ISl pa3rpaHuye-
HUS IOpUIUYECKON cephl U 00bIIeHHOM KU3HU. [Ipu 3TOM mopoit ynotpeOstoTcs
TaKHe MPaBOBbBIC JIEKCEMBI, KOTOPBIE, KaK MPABUJIO, HE 3HAKOMBI OOBIYHBIM HOCHUTE-
JISIM s13BIKa, HAIp.: Promissory estoppels — Hamo)keHre BETO Ha MPaBO BO3PAKEHUS
10 IPUYHMHE CACTAHHOTO 0OCIIaHus; Waiver - oOparieHre B CyAcOHY0 HHCTaHIIHIO
¢ 3asBIIeHHEM 00 OTKase OT mpasa; restraint of trade — (orpanndyenne cBoOOIbI 3a-

HUMATBCS KoMMmepIuei) [6].
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Hannure y3kocmenuaabHbIX TEPMUHOB B MPABOBOM JIUTEPAType COCTABIISIET
30-40% mpo1IeHTOB BCEX KITIOYEBBIX JIEKCEM. YacTo MOCPEACTBOM YCIOBHBIX CJIO-
BOCOYCTAHHI U CJIOB B IOPHINYCCKUX TEKCTaX OTMEUACTCS HAYAJIO UM 3aBEPILICHHUE
Kakux-mmdo coOwITHii; Harpumep, should HocuT 3HAUeHHe BBOMA B Kypc 00CTOS-
TEJILCTB. TakkKe B paMKax FOPUANYCCKOTO aHTJIMHACKOTO SI3bIKa UMEET MECTO YIIO-
TpeOJICHUE TaKUX CJIOB U BBIPAKEHUI, KOTOPBIE HE 00J1aJal0T HUKAKOWH CeMaHTHYC-
CKOM Harpy3koil B 0ObIYHOM IMOHMMAaHUH, OJJHaKO, B legalese 3a Humu 3akperieHo
KOHKPETHOE 3HadYeHue, Hamp.. Nnemo dat (nemo dat quod not habet — npaswuito, B co-
OTBETCTBHMH C KOTOPHIM HHKTO HE MOKET MPOAATh MJIH IepeaaTh B COOCTBEHHOCTh
TO, YeM HE BJaJeeT Ha 3aKOHHOM OCHOBaHHUH, replevin — BUHIUKIIMOHHBINA HCK O
BOCCTAHOBJICHHH BJIaJICHUS IBUKMMON COOCTBEHHOCTBIO.

B ropuauueckux aHMIMACKUX JOKYMEHTaX TaK:Ke MOXKHO HAOJIOaTh UCTIOJb-
30BaHKE CJIOB M BBIPKCHUI, MMEIOIIMX HAPSAY ¢ OOBIYHBIM CMBICIIOM CIeIH(Hrue-
CKO€ IOPUINYECKOE 3HAYCHHUE, HaIp.: tort of nuisance — rpakIaHCKO-TTPABOBOM Jie-
JIMKT, 0a3UPYIONIMIACS Ha HApYIICHUU TpaBe JIMIa BlaJieTh uMyiecTBom; valuable
consideration — COOTBETCTBYIOIIEE BCTPEUYHOE yIOBICTBOPEHHUE KaK OJIHA M3 HEOO-
XOJUMBIX COCTABJISIFOIIUX JJOTOBOPA, COACHCTBYIOMIAs €r0 MPUHYIUTEIBHOMY OCY-
IICCTBIICHHIO.

IOpunnyeckre aHrIMHACKHAE TEKCThI YaCTO MPEACTABICHBI BBIPAKECHUSIMH, CO-
CTOSIIIUMH M3 HECKOJBKHX CJIOB, KOTOPbIe 0003HAYAIOT OJHO U TO K€ MOHSTHUE,
manp.: null and void — HeneiicTBUTENBHBIN (3aBellaHue, AOTOBOP M T.IL);
controversy or claim — tpe6oBanue (nperensus), fit and proper - coorBeTcTBYIO-
mmiA, request and require — 3anpoc. Bo3HukHOBeHHE MOJO0HBIX Ppa3 00yCIOBICHO
TaKXe MPEKHEH pacrpOCTPaHEHHOCTHIO JATUHCKOTO M (DPaHIy3CKOTO SI3bIKOB B
chepe anramiicko ropucnpyaennuu: complaint and petitio - 3aBerianue
(anrn./mat.), agreement and contrat - noroBop (auri./¢panir.). OgHaKO, TPHUCYT-
CTBYIOT U CJIOBOCOYETAHHS, B COCTaB KOTOPBIX BXOIAT HCKIFOUYUTEIIEHO aHTTTHHCKHE

cuHoHuMBI: have and hold — ynepsxuBaTh, coxpansaTs, Over and above — ceepx Toro.
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OOBIYHO JIEKCEMBI, TIPEICTABIICHHBIE B MOJOOHBIX TyOjieTax, UMEIOT TOXICCTBEH-
HOE JIpYT IPYyTy 3HAYCHUE M, KaK MPEICTABICHO B BBHIMICTIPUBEICHHBIX TPUMEPAX,
HIEPEBOJIATCS, KaK MPaBUIIO, OJHUM CJIOBOM [6];

4) B IOpUIMYECKUX TEKCTaX MUMEET MECTO YaCcTOE YaCTO UCIOJIb30BAHUE CY-
IIECTBUTEIILHBIX, 00pa30BaHHBIX OT IIarosioB (Hamp.. violation — mpaBoHapyie-
HHeE, OT rJ1aroa violate - Hapyiare), 4To gaeT BO3MOXXHOCTh JJOCTHYb ONITUMAIIbHOM
TOYHOCTH BBIPAKCHUS; OOBIYHBIM SIBIICHUEM B PEUU M TEKCTaX IIPABOBOTO XapaKTepa
SIBIISICTCS YIIOTPEOJICHHE TAKUX MOJAJIbHBIX I1arosioB kak shall u may. MopanbHbrit
riaroun Shall B mpaBoBBIX akTax M JOKYMEHTaX HCIIOJIb3YETCS B apXauvdHOM 3Haue-
HUU 0053aTEIIbCTBA, a HE B 3HAYCHUH JICHCTBHSI, KOTOPOE TOJKHO OCYIICCTBUTHCS B
Oyayiem, MOJIbHBIN IJ1aroj May uMeeT 3HaueHHe «00J1aaaTh mpaBom» [6].

B mpaBoBOM s3bIKE€ YACTO HATUYECTBYCT H3IUIIHSAS CHHOHHMMS, HAIp..
promptly and forthwith, in good order and condition; nadaromaercs ynorpeOieHue
TaKHX YCTOMYHMBBIX CIIOBOocoueTaHuii kak whichever is later, act or omission, is sub-
ject to, as the case may be u 1. 1. OOBIYHO TIPABOBBIE TOKYMEHTHI XapaKTEPH3YIOTCS
OTCYTCTBUEM HCIIOJIb30BAHUS MECTOMMEHMH. VM TakKe CBOMCTBEHHO HaJlM4WE
OOJIBIIIOr0 KOJMYECTBA OTPUIIAHUMN. PsJT CTIEIIMaNCTOB MMoiaraeT, 9To UX YUCIIO U3-
OBITOYHO.

B HekoTopoii Mepe 3T0 0OCTOSITENILCTBO MOXKET MPEACTABIATH COOOM Pe3yIib-
TaT Cy/IcOHBIX 3alPETOB, IOPUANYCCKON perlaMeHTAIH, OJTHAKO, COTJIACHO UCCIIe-
JIOBAHUSIM, OBLJIO BBISIBIIEHO, YTO MCIIOJIH30BAHUE OTPHUIIAHUI HETaTUBHO CKa3bIBa-
eTCSl Ha KOMMYHHKAIIUH, TTO3TOMY, MPUOEraTh K HUM CJIEIYET JOCTaTOYHO PEJIKO.

Psin xapakTepHbIX OCOOEHHOCTEW HOPUIUYECKOTO AHTJIMMCKOTO SI3bIKa HE
HECYT HUKAaKOW KOMMYHHKAaTHBHOW HArpy3KH, UX JIETKO MOXXHO OITyCTHUTb, TO-
CKOJIBKY X MPUCYTCTBUE B TEKCTE MPEISITCTBYET €0 MOHUMaHUI0. Borpeku aTomy,
OJIHUM U3 KIIOYEBBIX apTYMEHTOB, CBHJICTEILCTBYIONIUX B TOJIb3Y YIMOTPEOICHUS
OTJICJILHOTO FOPUIUYECKOTO S3BIKA, SBJISCTCS YTBEP)KICHUE O TOM, YTO €My IpH-
CYIIle OYCHb TOYHO BBIJEISITH CMBICIIOBBIC B3aUMOCBSI3U B COKEPIKAHUU TEKCTA.

OnuH 13 cCioco00B JOCTHYH TOYHOCTH BBIPAKEHUSI MBICIIU 3aKIIFOUAETCS B 11O~

BTOpE CYILECTBUTENIbHBIX, @ HE B YHNOTPEOJCHHMH MECTOMMEHUN (Hamp.:. «OHY,
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«3TOT»), KOTJIa B TEKCTE MPUBOJUTCS YIIOMUHAHHUE O YeI0BEKe WK mpeamete. Me-
CTOMMEHHE B YKa3aHHOM KOHTEKCTE MOJKET OBITh BOCIIPHHATO HEOJHO3HAYHO, ITO-
STOMY JaHHBIA CIIOCO0 COACHCTBYET TOYHOCTH M3JI0XKCHHON MbIcau. MHorma mpa-
BOBEBI M30€raf0T UCII0JIB30BaTh B TEKCTAX MECTOMMEHUS Ha IIOCTOSHHON OCHOBE,
Jake TaM, Te UCKIIIoYeHa JIr00ast IBYCMbICIEHHOCTh. Kak mpaBuiio, mpu cocraBJie-
HUH JOKYMEHTOB IOPHIMYCCKOTO XapakTepa aBTOPhI YHOTPEOJSIOT MY>KCKOH poJ
BMECTO KEHCKOI'0, KaTerOPUIO €IMHCTBCHHOI'O YHCJIa BMECTO MHOKECTBCHHOTO,
HACTOsIIEe BpeMst BMecTo Oyayiero. Takxke clieAyeT yka3aTh Ha TO, YTO B IOPHUIH-
YEeCKHMX TEKCTaX BCTPEUAETCSI OONIBIIOE KOJHUECTBO MPEAI0KCHHI C TACCUBHBIM 3a-
J0roM. DTO OOYCIIOBIEHO CTPEMJICHHEM aBTOPOB JAOCTHYb TOYHOCTH BBIPAKEHUH,
HE aKIIEHTUPOBATh CYOBEKT IPaBOHAPYIIICHUS B TOM CITydae, KOIria OTCYTCTBYET JI0-
KazaHHas HHGOpPMAIMsI OTHOCUTEIILHO JIMYHOCTH COBEPIIHUBIIETO MPECTYILUICHHUE.
Vcnonp30BaHue MACCHBHOTO 3aJI0Ta, T.€. 00e3InYMBaHKE, IIPHIACT IPABOBOMY TEK-
CTy 3HaYeHHE O0BECKTUBHOCTH, BCJIEACTBUE 3TOI'0 MACCUBHBIC KOHCTPYKIIMHM YacTO
IpeCTaBICHBI B aKTaX CyAeOHBIX MPUroBopoB. He MeHee yacTo maHHBIE KOHCTPYK-
I[UH BCTPEYAIOTCS B KOHTPAKTaX, IIe OOBIYHO TOYHO PACIHCAHBI 00S3aHHOCTH 3a-
UHTEPECOBaHHBIX CTOPOH [3].

IOpuanueckyio peusb Takke OTIHYAET PEryIsIpHOE yHOTpeOIeHUE B HEl Ta-
KHX MECTOMMEHHBbIX Hapeuuii kak thereof, hereinafter, whereas, xkoTopsie pexe
MOKHO OOHAPYXUTh B TEKCTaxX, NPUHAMICKAIINX IPYTUM (PYHKIIMOHAIBHBIM CTH-
JISIM; B FOPUAMYECKHX JOKYMEHTAaX TAK)K€ 4aCTO HAIMYECTBYIOT COWICHCHHBIE 000-
POTBI, COCTaB KOTOPBIX IMPEACTABIICH TaKUMH JeKceMaMu Kak Or, and, as | say,
residue and remainder; ucnonp30BaHUE NAHHBIX JIEKCUYECKUX E€IUHUI[ B TEKCTAX
IIPaBOBOI'0 XapaKTepa HaOJF0JAeTCs €Ile ¢ BPEMEH aHIJIOCAKCOB, U B HACTOSIIEE
BpPEMs UX PaCIpPOCTPAHEHHOCTh B FOPUAMYECKOM SI3bIKE OUEHb BHICOKA. YTIOTpebIe-
HUE MOAOOHBIX pPEYEeBBIX 00OPOTOB COACHCTBYET Hanboee MOJTHOMY BhIPasKEHUIO
MBICITH, [IOCTAHOBKE HEOOXOAMMOTO akiieHTa [26].

JInst 'OpUANYECKONH peur CBOMCTBEHHO MCIIOJIb30BaHUE OE3JIMYHBIX KOH-

cTpyKiui. ONTUMaIbHBIM MPUMEPOM SIBJISIETCSI OTCYTCTBUE YIOTpeOseHus B Mpa-
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BOBBIX TEKCTAX TPAMMAaTUYECKUX KAaTErOpUU IEPBOro M BTOpOro juna. Memnomp3o-
BaHHE IPaMMAaTUYECKON KATErOpPUHM TPETHEro JIMLA CIOCOOCTBYET NMPUBHECEHUIO
0COOBINl KOMMYHHMKAaTUBHOI0 3HaYeHus1. Hanpumep, cyipu B paMkax opuIuanbHOro
CyIeOHOro pa3dupaTenbCcTBa, TOBOPS OT MEPBOTO JHUIA, UCTIONB3YIOT CIIOBO «CYI»,
a He «1» («Cyl MOCTAaHOBHII»), YTO COAEUCTBYET (POPMUPOBAHUIO y CIIyIIAaTENei
BIIEYATJICHUS] aBTOPUTETHOCTH M OOBEKTUBHOCTH, TEM CaMBIM YBEJINYMBAs PECTHK
cyneOHol cucteMbl. J[aHHOE SI3bIKOBOE SBJICHUE Yallle BCErO MPUMEHSETCS MPHU CO-
CTABJICHUU CYyACOHBIX PEIICHUH 1 HOPMAaTUBHBIX aKTOB IPABOBOT'O XapakTepa, OJi-
HAKO MHOT/a MOA00HBIN (hopMaIn3M BCTpEYAETCs U B IPOLIECCE TOBCEAHEBHOTO 00-
nieHus: nmpaBoBeAoB. HeoOxonauMo yka3zath Ha TOT (DAaKT, UTO B HACTOSAILEE BpeMs
BCe Yaile HaOIroaeTcsl TeHICHIMS K 3aMeHe legalese Ha oObIuHbIN, TOBCETHEBHBIH
AHTTMHACKAN s3bIK. HO, HECMOTpS HA 3TO, AHTJIMHUCKUE FOPUCTBI OTPULIAIOT BO3ZMOXK-
HOCTb ITOJTHOTO OTKa3a oT yrnoTpedieHus legalese B koHTekcTe paBoBOi TeopHH U
IPAKTUKU. 3aUTy TPAAULHOHHOTO IOPUANYECKOTO CTHIISA MOIACPKUBAIOT CIIETY-
I0IlME apryMeHThl. TepMUHOIO0THUS, BEIpaOOTaHHAS HA MPOTSXKEHUH MHOTHX BEKOB,
UCKJIIOYAeT JI00YI0 BO3MOKHOCTh HEKOPPEKTHON MHTEPIPETALUU COAEPKAHUS J0-
KyMeHTOB. SI3bik legalese sBnsieTcs Gonee TOYHBIM, YeM OOIICTIPUHATHIN aHTIINH-
ckuii s3Ik [9]. JIpyrum aprymeHTOM, CBHICTEIBCTBYIOUIMM B IOJIB3Y yHoTpeodie-
HUs si3bIka legalese siBnsieTcs To, YTO HEOOXOAMMOCTh y4eTa BCEX BO3ZMOXKHBIX 00-
CTOSITEJIbCTB B JAHHOM CJIy4ae MpeAcTaBisieTcs: 0oJjiee BaXKHOM, YeM KPaTKOCTh U3-
JOXKEHUSI U €MKOCTh (POPMYIHPOBOK. YTNOTpeOICHNE TPOMO3JIKUX FOPUIUIECKUX
S3BIKOBBIX MMOCTPOEHUHN BBI3BAHO HEOOXOJIMMOCTBIO UCTIOJIB30BAHMS TOUHBIX Jie(u-
HUIAW IS SIBJICHUW FOPUANYECKOro miaHa. [IpaBoBas TepMUHOIIOTMS TOJKHA UC-
KJII0YaTh JIBYCMBICIEHHOCTh, @ (OPMYIUPOBKH TOJIKHBI OBITH MAaKCUMaJIbHO TOY-
HbIMU [9].

C y4eTroMm BBIIIEU3IOKEHHOT0, MOXKHO C(HOPMYIHPOBATH CIEIYIOIINE BbI-
BOJIbI: FOPUIMYECKUI TEKCT MPEICTaBiIsieT OO0 BayKHEHIIYI0 IPEANOChUIKY Ipa-
BOBOW KOMMYHHUKaIMU. OYHKIMOHAIBHBIA MOAXOM K A3BIKY IPEAOCTABISET BO3-
MOYHOCTB OIpPEJETIEHNs TEKCTa B KAYECTBE €MHUIIbI, IOCPEACTBOM KOTOPOU pea-

JIM3YCTCA pCUCBOC O6HICHI/I€. Tekct paccMaTpuBaCTCA KaK TMHAMHNYCCKOC ABJICHUC,
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c(OpMUPOBAHHOE B paMKax peasbHOTO OOIIECHHUS, U, BCIEACTBUE 3TOTO, UMEET CIIe-
uUIeCcKUe SI3bIKOBBIC MTapaMeTphbl. TeKCT, OpUueHTUPOBAHHBIN HA KOMMYHHUKATHB-
HBIA IpoLecC, MoOykAaeT oOpaTUTbCA K M3YUYEHHIO NMPArMaTUKH FOPUIUYECKOrO
TekcTa. [IpaBoBasi KOMMyHUKALMs IOIPAa3yMEBAET B CBOEH OCHOBE MEpeiavy opH-
IUYeCKON MH(pOpMaIMU OT 3aKOHOTBOPUYECKOTO OpraHa 3aKOHOIIPUMEHUTEIIIO, T. €.
rOCyJ1apCTBEHHBIM, MyHUIIUIIAIIbHBIM OpraHaM, IOpUIUYECKUM U (GU3HUYECKUM JIH-

oaMm.

1.3.  OcoOeHHOCTH NEepeBO/Ia HAYYHBIX CTATEH

Hay4dnblif cTUIIb aHTTIUHCKOTO sI3bIKa 00J1a1a€T CBOMMU XapaKTEPHBIMU OCO-
OCHHOCTSAMM, BCIEACTBUE YETO NIEPEBO/] C HAYYHBIX CTATEH C AaHTTIMHUCKOrO S3bIKa Ha
pycckuil TpeGyeT OT epeBOIYMKa IPAMOTHOTO COOTHECEHUS TPaMMaTHYECKUX KOH-
CTPYKLUH U JIEKCUYECKOIO COCTaBa OJIHOTO fA3bIKA C JIPYTUM, C YUYETOM CHEIUPUK
HAy4YHOI'O CTUJISI B LIEJIOM.

Jlexcuueckue ocobennocmu nepeeooa Hayumvix cmameu. OJHOW U3 OCHOB-
HBIX XapaKTEPHBIX 0COOEHHOCTEW, CBOMCTBEHHBIX HAYYHOMY CTHIIIO AHTJIUHCKOIO
S3BIKA, SABJISIETCS Crienn(rKa UCTIONB30BaHMS IEKCUKU. TEeKCThl HAYYHOTO CTHIISA Ya-
CTO cojepXkaT OOJbIIOE KOJMYECTBO y3KOCHEIHMAIbHBIX TepMUHOB. «TepmuH (oT
nat. terminus — rpaHuIa, MpeIen ) MpeACTaBIsIeT cO00H YHUKATBHOE CIIOBO HITH CJIO-
BOCOYETAHNE, HEUTPAJIBbHOE B TUIAHE YMOLIMOHAIIBHOCTH, IPUHATOE B ONPEAECICHHON
npodecCHOoHaNIbHOM 001acTH U yroTpedisiemoe B ocodoMm koHTekctey [20, ¢. 43]. B
cooTBeTcTBUHM C onpeaenenueM B. H. KomuccapoBa, «TepMUHBI NPEICTABIISIOT CO-
0ol c0Ba M CIIOBOCOYETAHUS, 0003HAYAIONME CIEIU(DUIECKre 0OBEKTHI U TTOHS-
THUSA, KOTOPBIMHU ONEPUPYIOT CIEUUATUCTHI KAaKON-INO0 KOHKPETHOU chephbl HAYKU
win texHukuy [23, ¢. 110]. CtpykTypa pyCcCKOS3BIYHBIX TEPMHUHOB-IKBUBAJICHTOB
MOXET HE COBNAJAaTh CO CTPYKTYPOMl aHIJIMICKUX TEPMHUHOB, HAIPUMED, Pa3IUy-
HOT'O MECTOMOJIOKEHHSI B CIOBOCOYETAHUH UJTU MTPEAJIOKEHUH UX DJIEMEHTOB, HaIIp.:
business entities — cyObeKTHI MPEANMPUHUMATEILCKON TeITeILHOCTH, YTO BBI3BIBACT

HCO6XO,III/IMOCTB B IIpoLecce nepeBoaa UCIroJIb30BaTb TaKOU HepeBO,H‘{eCKI/Iﬁ IIpHUEM
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KaK nepecmanosxa cnog. B coorBercTBUM C onpenenenuem, 1anabiM H. B. Komuc-
CapoOBBIM, «IIEPECTAHOBKA KaK BUJ] MEPEBOAUCCKON TpaHCHOpMAIIUU TPEICTABIISCT
co00l U3MEHEeHHe TopAJIKa CIEAOBAHUS SI3bIKOBBIX €IMHUI] B TEKCTE MEepPEeBOa Mo
CPaBHEHHIO C MOJTMHHBIM TeKCTOM» [22, ¢. 75]. Takke MOXET HaOII0IaThCs pas-
JUYKME B KOJUYECTBE KOMIIOHEHTOB, XapaKTEpU3YIOIllee PYCCKUE TEPMUHBI-KOppe-
JSTHL M UX aHTJIOS3bIUHbIE SKBHBAJICHTHI, HAMp.: anticompetitive practices — mpak-
THKa HEJOOPOCOBECTHON KOHKYPEHIIMH. JTO CBSI3aHHO CO CMBICIIOBON €MKOCTBIO
aHTJIMHACKOTO s3bIKa, C YYETOM KOTOPOM MpHU MEPEBOJIe OPUTHHAIIBHBIX (ppa3 Ha pyc-
CKMM SI3bIK HEOOXOJAMMO TOYTH BCET/la HCMOJb30BaTh TaKyl MEPEBOTYECKYIO
TpaHcOpMaLMIO KakK Jexkcuueckoe oOobasnenue. CornacHo ompeneneHuto H.I'.
Hanexnunont u O.A. FOauHOM, «mipueM JeKCHUYeCKUX T00aBJICHUM MpPe/ICTaBIsSET
co0oi1 Jo0aBIEeHNE JEKCUYECKUX €IMHULL B IPOLECCE MEPEBO/IA C LIEIBIO IEPEIaun
UMILTUIUTHBIX (TIOJpa3yMeBa€MbIX) CEMAaHTUUYECKUX COCTABJISIFOIIMX OPUTHMHAJIA
[34, c. 4].

JIOTIOJIHUTENBHO, [T HAYYHOTO CTUJISL XapaKTepHO ynoTpediieHue cnenudu-
4eCKOM (Ppa3eosiornu, yCTOWYUBBIX CIOBOCOYETAaHUH, KIMIIUPOBAaHHBIX dpa3. Ho-
r/1a MoJJOOHBIE PYCCKUE U aHTJIMICKKE Ppa3bl B HAYYHOM TEKCTE HAXOIAT CBOE TOJI-
HO€ JIEKCHMKO-CEMaHTHYECKOe coBmaaeHue, Hamp.: to bring a bill sBuocuts (npea-
CTaBJIsITh) 3aKOHOMPOEKT. B maHHOM mpuMepe anriuiickuii riarou to bring a bill
Ha PYCCKUM MEPEBOAUTCS C COXPAHEHUEM CBOETO OYKBAJILHOTO 3HAYCHUS BHOCUMD.
B pyccko-aHTMiiCKOM cl10Bape MOKHO HAWTH TaKOW BapuUaHT YIOTPEOJICHUS J1aH-
Horo BeIpakenus (t0 bring in a bill), «koTopblit MOKHO CUHMTATh YACTUYHBIM SKBH-
BasieHTOM» [37, ¢. 41]. B pycckom cI0BOCOYETaHHH CeMa «IIEPBUYHOE OCBEIOMIIC-
HUE 0 4eM-JH00» MOXKET ObITh TAKKE BBIPAYXKEHA C MIOMOIIBIO TJIaroJia npeocmas-
JIIMb, 4TO CIIOCOOCTBYET O0JIee IPKOM mepeaade CMbICia U, TAKUM 00pa3oM, BbI3bI-
BaeT HEOOXOAMMOCTh B ITAHHOM CITy4ae MCIOJIb30BATh MIPUEM JIEKCUUECKOU 3AMEHbL
OTJIEJILHOTO KOMIIOHEHTa YCTOHYMBOTO cioBocoueTanus. JI. JI. Hemobun B cBoemM
«TonkoBoMm nepeBogueckom cioBape (2003) ompenensyi mpueM JISKCUUECKOM 3a-

MCHBI CJICAYIOINM 06p2130MI «OTO0 3aMeHa JIEKCHYECKUX CANHUIL, OTACIIbHBIX CJIO0B
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VCXOJIHOTO SI3bIKA JIEKCUYECKUMH €IUHULAMU SI3bIKA NIEPEBO/IA, KOTOPHIE HE SIBJISA-
IOTCS VX JISKCHUECKUMH aHasmoraMm» [35, ¢. 97]. MHoraa aHTIIOS3bIMHOE KITHIIE CO-
CTOUT U3 JIEKCUYECKUX COCTABIISIONINX, OJTHO U3 KOTOPHIX MOXKET OBITh MOJHOCTHIO
AHTOHMMHWYHBIM IO OTHOIIEHHIO K AHAJOTMYHOMY PYCCKOMY CIIOBOCOYETAHHIO,
Harp.: to take an oath — maBate npucsry (0ykB. Opath KisATBY). COCTaB pycCKOTO U
AHTJIMICKOTO0 TEPMUHOJIOTUYECKUX CIIOBOCOYETAHUN MPEICTABIECH MPOTUBOIIOIOK-
HBIMHU TI0 CMBICITY TJIarojiaMu oOIIeynoTpeOUTEIHHOTO sA3bIKa (1aBaTh/ Opath). JIto-
OOIBITHBIM SIBJIIETCA TOT (DAKT, UTO B PYCCKOM SI3bIKE HAIIPABJICHUE JCHCTBUS UCXO-
JUT OT CYOBEKTa, TOr/1a KaK B aHIJIMICKOM SI3bIKE CYOBEKT BBIIOJIHSIET (PYHKIUIO
peuunueHTa. JTO CBSI3aHO C TEM, YTO B OPUTAHCKOW IOPUIMYECKOW CUCTEME Jada
IPUCATU pacCMaTPUBAETCs Kak oOellanue, JaHHoe npe boroM, roBoputh npasny.
Hanpumep, o Tpaauuuu, CBUAETENb MIPOU3HOCHUT CIEAYIOLLYIO KIATBY: «I swear by
Almighty of God that the evidence that | shall give shall be the truth, the whole truth
and nothing but the truthy») [54, c. 337]. B Takom ciydae nepeBOIYUK JODKEH HC-
M0JIb30BATh TAKOM MEPEBOTUECKUN TPUEM KaK aHMOHUMUYecKuti nepesoo. I1o mHe-
Huto JI.C. bapxynapoBa, oJ TEpMUHOM «aHTOHUMHUYECKUUN IEPEBOI CIEAYET IO-
HUMATh «KOMIUIEKCHYIO JIEKCUKO-TPAMMAaTHYECKYIO 3aMEHY, CYyTh KOTOPOMl COCTOUT
B [Ipe00pa30BaHUN OTPULIATEIBHON KOHCTPYKIIMHU B YTBEPAUTEIbHYIO, UIIH, HA000-
pOT, YTBEPAUTEIBHON B OTPULATENIBHYO, IIPY 3TOM OJHA U3 JIEKCEM NIEPEBOIUMOIO
NPEIOKEHUS UCXOHOTO SI3bIKa 3aMEHSICTCSl Ha €€ aHTOHUM B SI3bIKE IepeBoaay [8,
c. 215].

KittoueBoii 11e51b10 HayqHOMU JINTEPATYPhI B LIEJIOM U OTJAEIbHBIX HAYYHBIX CTa-
Tel B YaCTHOCTH SIBJISIETCSI CTPEMJIEHUE KaK MOKHO 00Jiee TOYHOTO OMHUCAHUS U 00b-
SICHEHUS! KOHKPETHBIX (pakToB. [10 3TOM MpuurHe B HAyYHBIX TEKCTaX HAJIMYECTBYET
HIMPOKOE MpeodialaHie TaKUX FPaMMaTHYECKUX YaCTEH SI3bIKa KaK CYIIECTBUTENb-
HbIE, IpUJIaraTesbHbIe U (POPMBI IIIaroyia HETUYHOTO CBOMCTBA. OOBACHAS IpEaMET-
HYIO CUTYAalLUIO, AHTJIMUCKUHN SI3BIK 4aCTO MCIIOJIB3YET UHYIO, YEM PYCCKUH, UCXO-
HYIO TOYKY B M3JI0’K€HHUH, BEIOMPAET MHOUM MpEeAUKAT WIH PACHOIOKEHUE MpU3Ha-
KOB. AHIUIMACKOMY SI3bIKY, B YaCTHOCTH, CBOMCTBEHHO NMPEUMYIIECTBEHHOE YIIO-

TpeOJIeHUE TJIaroabHbIX POpM.
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J1J1 pyccKoOro si3bIKa, HAIPOTHB, XapaKTEPHO 0OJIee MUPOKOE UCTIOIb30BAHHE
JEHCTBHUI 1 MPU3HAKOB OMPEAMEUYEHHOTO XapaKTepa, YTO HAXOAUT CBOE OTPAKECHHE
B 0oJiee 4aCTOM, YEM B aHTJIMMCKOM S3bIKE, YIOTPEOJICHUH CYIIECTBUTEIbHBIX. B
aHTJIMICKON Hay4yHOU (B YACTHOCTH, IOPUIMYECKON) JIUTEPATYPE YACTOTHOCTD YIIO-
TpeOJieHUs JTUYHBIX (OPM IJIarojia B CTpajaTeIbHOM 3aJIOT€ OYEHb BBICOKA. DTO
CBSI3aHO C TEM, UTO OCHOBHOE BHUMAHHUE aBTOPA YACISIETCS] TOUHOMY U3JI0KEHHIO U
OTKCAaHUIO0 KOHKPETHBIX (PAKTOB, BCIECACTBUE YETO JUUHOCTH CAMOTO aBTOPa YXOAUT
Ha BTOPOH IJIaH, a Ha MEPBOE MECTO BBIJIBUTAIOTCS 0003HAYEHUS IPEAMETOB, SIBJIE-
HUH, MPOIECCOB M T. 1., KOTOPBIE B COOTBETCTBUH C (DUKCHPOBAHHBIM TOPSIKOM
CJIOB, CBOMCTBEHHBIM aHTIIMHCKOMY SI3bIKY, CTAHOBSITCS TIOJIJIeKaIIMMH. B pyccko-
S3BIYHBIX HAYYHBIX TEKCTaX CTPaJaTeNbHBIM 3aJIOT Takke yHoTpeOsieTcs ¢ Jo-
BOJIBHO OOJIBIIION YaCTOTHOCTBHIO, HO HECKOJIBKO PEXKe, YeM B aHTIIMHCKOM SI3BIKE
[17].

Bce BhimieykazanHbie 0COOCHHOCTH aHTIIMICKUX HAYYHBIX TEKCTOB IIPU Iepe-
BOJIC UX C QHTJIMHCKOTO Ha PYCCKHM S3BIK JIJISl COTJIACOBAHMS MX C HOPMaMH PycC-
CKOTO $I3bIKa MOTPEOYIOT OT NEPEBOAUMKA UCTIONB30BAHUS TAKOTO MEPEBOTYECKOTO
npueMa KaK epamMmMamuyecKkas 3amena yacmu peqy (AaHTITHICKHU T1aroil — pyccKoe
CYIIECTBUTEIBHOE).

Cunmaxcuueckue ocobennocmu nepegooa Hayuuwix cmameti. CHHTaKcH4e-
CKHE OCOOCHHOCTH O(GOPMIICHHUS HAYYHBIX TEKCTOB, KaK MPaBWJIO, XapaKTepusy-
I0TCSI CHHTAKCUYECKOU MOJTHOTON 0(hOpMIICHHS BBICKA3bIBaHUS (T.€. C HCIOJIb30Ba-
HHEM COCTaBHOIO HWMEHHOro ckasyemoro: the witness is unshakable in his
conviction, «IpuCyTCTBHEM aHAIUTHYCCKUX KOHCTPYKIUH (TaKk Ha3bIBAEMBIX HOMH-
HaTHBHBIX OMHOMOB): get accused of, start writing, have a look, go on, uplift, going-
over u T.1m.» [39, c. 8-14], HOMMHATUBHOCTBHIO (MMEHHOM XapakTep Mopdoorude-
ckoii yactu npemioxenus): at the time of our arrival, «Hanuunem O6e3IUYHBIX, He-
omnpenencHHO-THYHBIX 000poTOB: there is evidence that the person committed the
crimey [61, c. 1-3]. Kak otmeuaer I'. b. [TocrienoBa, B HAy4HBIX TEKCTaX TAKKe MPH-

CYTCTBYET MpeobiialaHne HACTOSIIEr0o BPEMEHH TIJIarojioB, MCIOJIb30BAaHUE KOTO-
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pPOTO MO3BOJSET MPE3EHTOBATh M3JIaraeéMble CBEICHUS KaK aOCOIMIOTHO OOBEKTHB-
HbI€, HAXOJSIIMECS BHE BPEMEHHBIX OTPAaHUYECHHI, KaK UCTUHY B MOCJICTHEN HH-
crannuu [39].

Cmunucmuyeckue ocobeHHoCmu nepeeooa HayuHbIX CIMamell.

AHIIIMHACKNUN HAYy4YHBIN CTUIb B OTJIIMYUE OT COOTBETCTBYIOLETO PYCCKOTO Xa-
pakTepusyercs TEHACHIMEN K SKOHOMHH SI3BIKOBBIX CpeACTB. B kauecTBe cpencTBa
A3BIKOBOM KOMIIPECCMM YAaCTO BBICTYNAET HIMPOKOE NPHUMEHEHHE B HAayYHBIX
TEKCTax aTpUOYTHUBHBIX KOHCTPYKIMiL. «Yallie Bcero 3To ABy4JIEH (pexke TpeXUIeH),
y KOTOPOTO 00€ €ro COCTaBISIONINX (CTEP)KHEBAsi M 3aBUCHUMasi) CBSA3aHbI OCPE/I-
CTBOM CHHTaKCHUYeCKOH (aTpuOYTHBHOMN ) IO TYMHUTEIIBHOM CBs3u» [4, ¢. 133].

JIOrMYHOCTh U3JI0KEHUS TaKXKe IMOAPa3yMEBAET TECHYIO B3aUMOCBS3b C Ta-
KHMH CTUIIe00pa3yomuMy (PaKTOpaMu HAyYHOTO TEKCTA KaK CBSI3HOCTh U TIOCIIE0-
BaTEJIbHOCTh. TaK, HapHUMep, aHIJIOA3BIYHBIE FOPUINYECKHUE CTATbU COAECPIKAT LIU-
pokuil psa cpencts GopMaIbHOW M CEMAaHTHYECKOW KOTe3MH. «3HAuUMTENbHASI UX
YacTh MPEJCTABICHA HAPEUUSIMHU U COKO3aMH, KOTOPHIE BBIMOTHSIIOT (DYHKIIMH CBSI-
3YIOIIMX PEYCBBIX DJIEMEHTOB, Hamp.: IN consequence of, as a result, in connection
with, according to u T.1.» [61, c. 1-3].

CTIiTh M3JI0KEHHS HAYYHOTO (FOPHINYECKOr0) TEKCTa JIOJKEH COOTBETCTBO-
BaTh CTUJIKO TOKJIECTBEHHOI'O Marepuaia Ha S3bIKE, Ha KOTOPBI OCYILECTBISETCS
NepeBO/I, OJIHAKO MPH MEPEBOJIE 1IEJIOT0 Psiia TEKCTOB CTUJIb UCXOJHOTO MaTepuasa
MOKET ObITh COXPAHEH U B MIEPEBO/IE.

[Tpu mepeBose Hay4IHBIX (FOPUIUYECKHUX) TEKCTOB CJICIyeT NMPUHUMATH BO
BHHUMAaHHE, YTO MHOTHE OOBIYHBIE CIIOBA B FOPUIUYECKOM KOHTEKCTE MOTYT IPHUHHU-
MaTh TEPMHUHOJOTHYECKOE 3HAUECHHE, MOITOMY, BO M30€KaHHE BMEIIATEIbCTBA B
HAy4YHbIN (FOPUIMYECKUI) JOKYMEHT KaKUX-JIMOO OOIEU3BECTHBIX 3HAUYECHUN CIIOB
U BBIpQXXCHUN, UIMEIOIINX 00I1Iee WK CHelHalIbHOe 3HaUeHue, HE00X0IMMO Mpuode-
raTb K UCIOJIb30BAaHUIO COOTBETCTBYIOIINX CIOBAPEM M JIEKCUKOJIOIMYECKUX CIIpa-

BOYHUKOB.
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Bce BrllnieykazanHbIe TIEKCUKO-CUHTAKCUYECKHE U CTHIIMCTUYECKUE OCOOCH-
HOCTH HaYYHBIX (FOPUIMYECKHUX) TEKCTOB CITYXKAT OJTHOM IICJIA; BRIPAKEHUIO 00BEK-
TUBHOCTU OIMCHIBAEMOW B HUX HMH(OpPMAIUU, YCTPAaHEHUI0O KOMMYHUKAIIMOHHBIX
OapbepoB M MPUIAHNI0O KOMMYHHUKAITUH HAauOOJbIEH 3 (HEKTUBHOCTH.

Kax BUIHO U3 BBIIEU3I0KEHHOTO, HAYYHBIM CTUIb aHTJIMHCKOTO U PYCCKOTO
S3BIKOB 00J1a/IaeT KaK CXOXUMHU MpPU3HAKAMH, TaK U pa3auuusMu. MIMEHHO 3TOT
dakTop npeacTaBisieT co00H OCHOBHYIO TPYTHOCTD IPH MEPEBOJIC HAYIHBIX CTATEH.
B Hay4HOM CTHUJIE pyCCKOTO 53bIKa, B OTJIMYME OT aHTJIMICKOT0, HEPEKO HabII01a-
€TCsl JOMUHUPOBAHUE CIIOKHOCOCTABHBIX MPEJJIOKEHUHN, YCIOAKHEHHBIX OOJIBITUM
KOJIMYECTBOM MPHUIATOUYHBIX, IOCPEICTBOM KOTOPBIX MPOIECC UX MEPEBOJIa CTaHO-
BUTCS 3aTPYTHUTEIBHBIM. B MOJ00HBIX ClTydasiX MepeBOUUKY MPUXOIUTCS UCTIOIIb-
30BaTh Pa3JIMYHOrO poja Tpanchopmanuu. Hanpumep, 4ieHEHUE CIUIIKOM JJIUH-
HBIX TPEIJIOKEHUM Ha HECKOJbKO WM MPUMEHEHHE JIEKCMYECKOW KOMMpeccuu
(OmyIIEHHUS) TEX WM UHBIX «M30BITOYHBIX» CJIOB B Mpoliecce nepeBojaa. Maciurad
U riayOuHa nepeBoIuecKux TpaHchopMaiuii ObIBAIOT Pa3IMUHBIMU B 3aBUCUMOCTHU
OT CJIOKHOCTH TEKCTa U MIOCTABJIECHHBIX MEPE]] MEPEBOIUYNKOM IIENEH.

B nmr000Mm citydae, mepeBoj] Hay4YHOTO TEKCTa JOJKEH KOPPEKTHO NEpeiaBaTh
CMBICII TIOJJIMHHUKA B (popMe, Kak MOKHO OoJiee CX0JIHOHM ¢ (OpMO OpUTHHAIA.
OTcTymieHus JOJKHBI OBITH OIMpaBiaHbl OCOOEHHOCTSIMU CTPYKTYPBI PYCCKOTO
S3bIKa, CEMAHTUUYECKUMHU U CTUIIMCTUYECKUMU TpeboBaHusamu. [lepeBo B 11es1ioM He
JIOJDKEH SIBJISITHCS HU OYKBAJIbHBIM, HU BOJILHBIM MEPEI0KEHNEM U3HAYaIbHOTO Ma-
Tepuasa, XOTs OTIEJbHbIC JIEMEHTHI TOTO U JIPYTroro MpUCyTCTBYIOT B 00s13aTeb-
HOM Topsiike. KitroueBoit 3aiaueii mepeBoJuMKa BCEria OCTaeTCsl HE JIOMYyCTUTh B

mpoliecce mepeBoia yTparThl CyleCTBeHHOW HH(OpMAITUK OITMHHUKA.
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1.4. JKBMBaJICHTHOCTH B NepeBo/ie OPUANYECKOr0 TEKCTA

JlocTrKeHHE SKBUBAJICHTHOCTH TIEPEBOa TEKCTOB IOPUANYECKON TeMaTHKU
BBIJIBUTAET Mepe] MEePEeBOTUYMKOM Pl cienupuueckux 3agad, KOTOpbe B TEPBYIO
ouepebr O00YCIIaBIMBAIOTCS PA3IMYUSAMHU TPABOBBIX CTPYKTyp. C ydeToM Bcex
CII0)KHOCTEH, CBSI3aHHBIX C IOPUIAMYECKUMH S3BIKAMH, TPABOMEPHBIM MOXKET CUH-
TaThCSl BOIIPOC, CYIIECTBYET JIM BO3MOXKHOCTh TOCTHXKEHHUSI ONTHUMAJIbHOM SKBHUBa-
JICHTHOCTH TIPH MIEPEBO/IE FOPUINIECCKIX TEKCTOB. B COOTBETCTBUM C MHEHHEM Y B)
Kumena (Uwe Kischel), ¢punonoru u ropucTsl pUAEpKUBAIOTCS PA3THYHBIX TOUCK
3peHHUs] B OTHOIIEHUHM AAHHOTO Bompoca. Cpeau HUX HEOOXOAMMO MOAYEPKHYTH
UJCI0 O TOM, UYTO IOPUIUYECKUI MepeBo] ABISETCS MU(OM, a SKBUBAJIEHTHOCTH B
HEM TpaKTHYeCKH HeaocTmxkuma [52, ¢. 8-12]. B ocHOBY JaHHOTO MHEHUS IOJIO-
KEHBI KIJIIOUEBBIE NPOOJIEMbI CPAaBHUTEIBHOIO NMPABOBEACHUS: SKBUBAJCHTHHIE B
JMHTBUCTUYECKOM IUIaHE TEPMUHBI BO MHOTHX ClIydasx HE OyAyT UMETh COBIIaJie-
HUI B Pa3HBIX IOPUCIUKIMIX MO KOJIWYECTBY MOHATHA M 00JIACTAM MPUMEHEHUS.
[TpaBoBast 3HAYUMOCTb TIOHATHUI MOXKET 00J1a/1aTh 3HAYUTEIHLHBIM Pa3InINEM B pa3-
HBIX S3BIKOBBIX CUCTEMAaX, B3aMMOOTHOIICHHIX KOHIICTITOB U MOHSATUH B paMKaX CH-
CTEMBI S3bIKa [IpaBa, BMECTE C TEM IOPUANYECKAs KYJIbTypa OKa3bIBaeT BIUSHUE HE
TOJIbKO Ha CEMaHTHKY M YNOTpeOJIeHne TEPMUHOB, HO U Ha UX HCIOJIb30BAHUE B
YCIOBUSIX MPAKTUKU. B pe3ynbrare moo0HOTO HECOOTBETCTBUS MTPH MEPEBOIE TEK-
CTOB IOPUJINYECKON TEMATUKH ClIelyeT epedopMyIMpoBaTh BOIPOC OTHOCUTEIBHO
TOT0, KaKOH MEepEeBOJI SABISETCS BEPHBIM, U TI0O BO3MOXXHOCTH OTBETUTH Ha BOTIPOC O
TOM, KaKOi MepeBO] MOXKET ObITh MEHEE HEBEPHBIM.

YactuyHo npuaepKuBasch cxoxen Touku 3penus, C. CapceBUK yTBEpKIaeT,
4TO B FOPUINIECKOM MEPEBOJIE YACTO MOTYT HATMYECTBOBATh HEMEPEBOANMBIC JICK-
CHUYECKHE €IMHUIIBL. B 4aCTHOCTH, K HUM OTHOCSTCS IIPaBOBbIE MOHATHS, KOTOPbIE
HE COOTBETCTBYIOT HOpMaM $3bIKa MEpEBO/1a UM BOOOIIIE B HEM HUKAK HE MPE/ICTaB-
aensl [57, ¢. 91-92]. Uaeu Takoro pojia HEPEIKo MOABEPralOTCsi COMHCHHIO, YUCHBIC

HC MOT'yT OTBCTHUTH OJJHO3HAYHO Ha BOIIPOC O TOM, ABJIICTCA JIM IIPABOMEPHBIM JIC-
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JaTh NOIOOHBIE YTBEPKACHUS, I 3TO MPOCTO MOXKET paccMaTpUBAThCs Kak Ipe-
YBEIUYEHHE. Y TBEPKIACHUS O HEBO3MOKHOCTH JIOCTH)KEHHSI A0COJIFOTHOM aJIeKBaT-
HOCTHU B IIPOLIECCE NIEPEBOAA IOPUINYECKUX TEKCTOB YaCcTO MOABEPratOTCsl OCIapu-
BaHMIO Ha MpakTHKe. ONbIT OCYLIECTBIEHUS IEPEBOIOB JOKA3bIBAET, YTO NEPEBO-
JUTh TEKCTHI IIPABOBOI'O XapaKTepa, HalpuMep, JOKYMEHTHI 10 3aKOHOJATENbCTRY,
HE TOJIBKO BO3MOXXHO, HO 3a4acTyl0 YAAeTCs 3TO CJAejaTh Jake BIIOJIHE Kaye-
CTBEHHO. HecoMHEHHO, 4TO B Ipoliecce MepeBoaa NepeBOIUMKaM MIPUXOJUTCS pe-
IaTh OIpPENEICHHBIN PsI CIOKHBIX 3a/lad, OJHAKO, KaK IOKa3bIBAET INPAKTHUKA,
OOJBIIMHCTBO U3 HUX HE MPEACTABISAIOTCA HEPA3PEIIMMbIMH.

OpnHuM K3 rIaBHBIX TPENSTCTBUN K TOMY, YTOOBI HHTEPIIPETALUS OpHUIAYe-
CKOTO TEKCTa MOBCEMECTHO Obljla TOXKIECTBEHHOM M NMPUMEHUMOM, 3aKIH0YAETCH,
KaK OBbLIO yKa3aHO BBIIIIE, B PA3JINYUAX IPABOBBIX CTPYKTYP. B 0TeNbHBIX Citydasx,
JOCTH)KEHHE TOKJIECTBEHHOI'O TOJIKOBAaHHUS TEKCTa Ha IPAKTHKE MOYTH HE Ipea-
CTaBJIAETCS BO3MOKHBIM, YTO MOKET OBITh 00YCIIOBJIECHO 3HAUUTEIbHBIMU BapHUaLU-
MM TIPaBOBBIX cUCTeM. OUYEBUIHO, YTO MEPEBOAUECKHI MPOLIECC MOXKET OBITH CY-
IIECTBEHHO YIIPOILEH B CIIy4ae, €CJIM UCXOAHBIN SI3bIK U A3BIK IEPEBOIA OTHOCSTCS
K OJTHOH M TOM ke ropuandeckoit cucreme [60].

Tun Texcta u nHdopMalys, KOTOpas B HEM IIpeICTaBIeHa, IPEACTABISIIOT CO-
OOl Te acleKThl, KOTOPbIE ONPEAESIOT CHEHU(PUKY FOPUINYECKOro MepeBojia U
HEIMOCPEICTBEHHO BIUSIOT Ha BBIOOP KOHKPETHBIX MEPEBOTUECKUX TPUEMOB B pam-
KaX NEPEBOIYECKON CTPATETHH.

B npornecce nepeBoaa npaBoBbIX TEKCTOB MEPEBOIUUKY CIEAYET MPUACPKU-
BaTbCsl TEXHUKH FOPUIMYECKOTO NIEPEBOIA, KOTOpast, B COOTBETCTBUU C MHEHHEM B.
Kanunsl, MoxkeT ObITh 0003HaYeHa B KAUECTBE COBOKYITHOCTH MOJIOXKEHHM, TPaBUII,
CPEJIICTB, CIIOCOOOB, MIPUEMOB peanu3auu 3PPEKTUBHON MEXKKYJIbTYPHOH KOMMY-
HUKallMU B cpepe MpaBoBeIeHUs Ha 0a3e yCIEIIHOI0 OBIaICHUS FOPUINUECKOM Tep-
MUHOJIOTHEN U CTUIMCTUKON FOPUINYECKUX TEKCTOB HAa UCXOJHOM SI3BIKE U SI3BIKE
NEPEBO/IA «C YUYETOM 0053aTEeIbHOIO OCBOCHHMSI MOHATUN MpaBa U CBOOOHOM OpH-

CHTAI[MEH B ITPABOBBIX KapTHHAX MUpA YIYACTHUKOB KOMMYyHHKanum» [18, c. 2-6].
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IlepeBox TEKCTOB HOPUAMYECKOW TEMATUKH, OCYIIECTBISIEMBIA C OJHOIO
A3bIKa Ha JIPYroi, HOIPa3yMEBAET HE TOJIBKO MEPEXO0] OT OJHOM CUCTEMBI S3bIKa K
JIPYroi, HO U OJJTHOBPEMEHHO NEPEXO]T OT OJHON HOPUANUYECKON CUCTEMBI K APYTroOu
paBoBOM CTpyKType. OOBIYHO HAUOOJBITYI0 TPYIHOCTh B chepe IOPUIAIECKOTO
MEepEBOJIa MPEACTABISAIOT MPOLECCYaTbHOE U CEMENHOE MPABO, & TaKKE aJMUHHU-
CTpPaTUBHOE TOCYAAPCTBEHHOE YCTPOUCTBO. «MEHBIIIE BCETO CI0KHOCTEN JJ1s1 epe-
BOJIYMKA COCTABIIICT TOPTOBOE MPaBO, MEXTyHAPOIHOE TIpaBo u Jp.» [29, ¢. 9].

Takum oOpazom, JUisl peasiu3aluy aJIeKBaTHOTO MepeBoja MPaBOBOTO TEKCTa
NEPEBOIUMKY CIEIYET CAENIaTh HE TOJBKO OTOOP TOKIECTBEHHBIX JIEKCEM B SI3bIKE
NEepPEeBO/Ia, HO U MO0 BO3MOXKHOCTM MAaKCUMAaJIbHO aIaliTUPOBATh TEKCT MEpPEBOA K
HOpMaTHUBaM U crienu(puKe TOro si3blka MpaBa, Ha KOTOPBIN OCYIIECTBIIIETCS Mepe-

BOJI.

1.5. [Ipo61eMbI epeBOIa WPUAUYECKOH TEPMUHOIOTUH

B HayuHo#l muTEpaType CIO0BO «TEPMHUH» (JIaT. «terminusy - Ipeae) onpeae-
JII€TCSL TO-Pa3HOMY, XOTSI MHEHUE JIMHTBUCTOB COBMAJAAET OTHOCUTEIBHO CIIEYIO-
IUX XapaKTEPHBIX CBOMCTB JAHHOTO MOHATHS: Haaudue Ne(PUHUTUBHOCTH, KpaT-
KOCTb; TOYHOCTh; OTCYTCTBHE JIBYCMBICJIEHHOCTH 3HAYEHUS; TTOCIEI0BATEILHOCTD;
SMOLIMOHAIBHAS U CTUJINCTUYECKAs HEUTPAIbHOCTD.

Te He MeHee, Ha MPaKTUKE, TEPMHUH JTAJIEKO HE BCErJa OTIUYAETCS OJJHO3HAY-
HOCTBIO, OH 00JIaJIaeT OMPEICICHHOW CUHOHUMUYHOCTHIO, Y HETO €CTh JOMOJIHU-
TEJIbHBIC AJIEMEHTHI CEMAaHTUUECKOTO WM CTHJIMCTHYECKOTO XapakTepa, o0Jajaro-
M€ YCTOMYMBOW B3aUMOCBSI3bIO C OCHOBHBIM 3HAUYCHUEM. Takue OTEYECTBECHHBIC
yuenblie kak H.H. MBakuna (1997), E.B. Illenotuna (2010), T.B. Yckosa (2016) u
MHOTHE JPYTHE BEIyT aKTUBHOE UCCIIE0BaHUE MPOOIIEM, CBI3aHHBIX C TEPMHUHOJIO-
rUel, yTBepK/aasi, 4TO TIOCTUYh a0COTIOTHOM OJJHO3HAYHOCTH TePMUHA (KOIUH Tep-
MUH — OJTHO TIOHSTHE») HE MPEJCTABIISICTCS BOBMOXKHBIM. B omoiHEHUE K 3TOMY,

MOTEPSIIO CBOKO aKTyaJIbHOCTh TpeOOBaHME COOJIOICHUS KPATKOCTH TEPMHUHA, TI0-
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CKOJIBKY OTJEIbHBIE CIIEHHUATUCTHI MPEATIOYUTAIOT UCIIOIb30BAHNE MTOJTHOCTHIO MO-
TUBHUPOBAHHBIX TEPMUHOB, OTIUYAIOIIMXCS MaKCUMalbHBIM Habopom nuddepen-
[UAJIBHBIX TPU3HAKOB 0003HAYAEMOTO MMOHSATHS.

Tem He MeHee, y TEpMHUHOB €CTh XapaKTepHbIE crelu(pUIecKre MPU3HAKH,
OTIIMYAIOUTUE UX OT OOIICYOTPEOUMBIX CIIOB:

1) TOYHOE 0003HAUYEHNE KOHKPETHBIX MPEIMETOB, SIBICHHUM, MOHATU;

2) OJIHO3HAYHOCTh CJIOB (CJIOBOCOYETAHMI), OTCYTCTBUE CUHOHMMOB, He-
PEIKO HAJIMYUE JIEKCEM MHOS3BIYHON STUMOJIOTHH;

3) HaJM4yue B paMKax TepMHUHA Haubosiee TOYHOM, 000OIIEHHOM, 3HAYN-
MOU Te(UHHUIINN €CTECTBEHHO-HAYYHBIX U TYMaHUTAPHBIX Auciuruiid [41, c. 154-
160].

Hayunas nureparypa noapasfenseT TEpMHUHBI Ha JIBa BUJA: OOIICHAYYHBIE
TEpPMHHBI (00ILIEHayyHAas JIEKCUKA) U CIIeLIUaJIbHbIE TEPMUHBI (TEPMUHBI HOMEHKJIa-
TypHOro Tumna). O0IeHayyHas JIEKCHUKa UCIIOJIb3YETCs 71l OIpeIeieHHs 00leHa-
YUHBIX U OOIIETEXHUYECKUX MOHATUH. B CBOIO ouepenb HOMEHKIATYpHBIE Tep-
MUHBI, KaK MPaBUJIO, YIOTPEOJAIOTCS B ONpENEiIeHHON crienupuyeckoil odiaactu
3HaHuil. Tak, IOpUIMYECKHEe TEPMHHBI MPEACTABISAIOT COOOM CIelHUaIbHbIE TEep-
MUHBI, SBJIAIOIINECS BepOaTbHBIMU 0003HAUEHUSAMHU MOHSATUHN, KOTOPBIE UCIIONb3Y-
I0TCS JUUIS1 UHTEPIIPETALMN CONEPKAHUS HOPM U ITOJIOKEHUH IIpaBa.

Hpyras cneuudurka, CBOMCTBEHHAs] TEPMUHAM IOPUIUYECKON CHUCTEMBI, 3a-
KJIIOYAeTCsl B €IUHCTBE M COUYETAEMOCTU CJIOB, OCOOBIX CBSI3AX MEXIY JEKCHUYe-
CKMMU €IMHUIIAMH, BCIICACTBUE Yero NU(HEpEeHIIUPYIOTCS IMUPOKOE U y3KOE 3Ha-
YEeHUs JIEKCEM (TakK, B sI3bIKE MPaBa 3HAUYEHUE Y3KOCIIEUAIBLHOT0 XapakTepa npuoo-
pETaloT TaKKhe JIGKCUYECKUE €AMHMIIBI KaK, KaK «COCTaB», «CB0O0O/a», «IJOBEpUE» U
T.11.). lOpuanyeckre TepMUHBI 00BETUHEHBI PA3TUYHBIMUA B3aUMOCBSI3IMH, B KOTO-
PBIX TIOCPEACTBOM OJHOM JIEKCEMBbI (POPMHUPYIOTCS YCTOMUYMBBIE CIIOBOCOUYETAHUS C
BbIpaX€HHEM OJIM3KUX MOHATUH. Hampumep, ¢ moMoIpi0 TepMUHa «IIpaBo» oopa-
3yIOTCS TaKKE CIIOBOCOYCTaHMS IOpuandeckoro 3HaueHus kak legal capability «mpa-
BOCIIOCOOHOCTHY, legal ownership «mpaBoobnananuey», legal wrong «mpaBonapy-

IICHUC» U IIP.
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B nporiecce mepeBoa TEKCTOB FOPUANYECKON TEMATUKHU TPYIHOCTH MOTYT CO-
CTaBUTH CJICAYIONINE TUITUIHBIC TTPOOIIEMBI:

1. Honucemuss (MHO2O3HAUHOCMB) MEPMUHONO2UU 8 HOPUOUUECKOU cghepe.
HeonHo3HaYHOCTH TEPMUHOB MOKET OBIThH BBISIBIICHA JIMITH B PAMKaX KOHTEKCTA U
rTyOWHBI U3ydeHUsl uccienyeMoi mpooiembl. Hampumep, TepmuH «agreement» B
IOPUIMYECKOM TUTEpaType 4acTo MPEICTaBICH Yepes «treaty» (morosop). Kazamoch
ObI, 9TU JBa MOHATHUS TOXKIECTBEHHBI. OTHAKO «agreement) TaKKe MOXKET UMETh
TaKWe 3HAYCHHS KaK «Corjiacuey, «pereHue». «OMHOBPEMEHHO «treaty» B psijie
CIIy4aeB MOIPa3yMEBAET HE «JI0TOBOP» (IOTOBOPEHHOCTBH), a MPOLEAYPY EPETOBO-
POB, HaIIPaBJICHHBIX Ha ero 3akiaodcHue» [31, ¢. 123-124]. B Takux ciay4asx mnepe-
BOJYMKY HEOOXOUMO 00paIiaTbCs K M3Yy4CHHUIO pacCMaTpUBAaEMOT0 KOHTEKCTaA Tie-
peBO/IA, a TAK)KE K IIOMOIIH JIBYSI3BIYHBIX CJIOBapEH.

2. Hoeoe 3nauenue obweynompebumenvHoti nekcuku. B MpaBoBOM s3bIke
HAOJIOAeTCsl YacToe yMOTPeOJICHHE CJI0oBa U CIOBOCOYETAHUM, TPUHAIICKAIINX
Pa3roBOPHOMY, KHUKHOMY CTHJISIM, CBOMCTBEHHBIX HEUTpanbHOU Jiekcuke. Crienu-
(buKa TaKoi JIEKCUKU 3aKII0YAETCS B TOM, UTO JaHHBIC JIEKCEMbI B TEKCTaX IOPUIHU-
YECKON TEMaTUKH YacTO 0OpETar0T HOBBIN CMBICI. BeneacTBue 3TOro0, eciiu mpuMe-
HEHHE OCHOBHOT'O 3HaY€HUA 00IEyOTPEONTEIHHOTO CJI0Ba B KOHKPETHOM KOHTEK-
CT€ HE TIPEJICTABIIAECTCS BO3MOXKHBIM, «CJIEIYET B COOTBETCTBUU CO CIIOBApEM HANTH
JpyTHe 3HAYCHUS CII0BA, HAa 3TOT pa3 C y4eTOM 0oJiee y3KOTro 3HaUEHUS JICKCUIECKON
enuHuIBl, Hanp.: good offices «mocpearnuecTBO B Aenaxy», game law «3akoH o mpa-
BUJIax oXoTe» [41, ¢. 154-160].

4. Bvibop pycckosazbluHo20 Koppeasima 0Jisi noHamuunou nexcuky. K moHs-
TUWHOM JICKCUKE MPUHAJICKAT CIOBa OOIIETUTEPATYPHOTO SI3bIKA, YIOTPEOICHNE
KOTOPBIX 9acTO HAOJI0IaeTCs B KOHKPETHOM 00JIacTH, HAIIPUMED, B TEKCTaX JOTO-
BOPOB, MOJIUIIEUCKUX TPOTOKOIAX, CYJCOHBIX TOKYMEHTax U T. 1. [locKoNbKy Takue
JIEKCEMBI COXPaHSIOT CBOE O0IIee 3HAUCHNE, UX HEIb3sS PaCCMaTPUBATh B KAUECTBE
IOPUIUICCKUX TEPMUHOB. «TeM He MEHee, 110 IPUYMHE YacTOr0 MCITOJIb30BAHUS B

KaKou-mn0o ropuandeckoi chepe mpaBa B 000UX SI3bIKAaX 32 TAKUMU CIIOBAMH (PUK-
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CHPYIOTCS YCTOWYHBBIE y3yallbHbIE COOTBETCTBHS, Hamp.: allow the appeal — mo3Bo-
JUTH (YIOBICTBOPUTH) aneuisiiuio» [29, ¢. 127]. 11 KoppeKTHOTO 1epeBoia Tep-
MUHOJIOTUH TaKOTo IJIaHa MEPEBOJYUKY HEOOXOIUMO OOPAaTUTHCA K CHEIMATbHBIM
JIEKCUKOJIOTHYECKUM CIIPABOYHUKAM U CJIOBAPHBIM CTATHSIM JABYSI3bIYHBIX CIOBAPEH.

5. Jlooicuwle Opy3vsa nepesoduuka. Tak Ha3bIBa€MbIe «JIOKHBIC JIPY3bs TIEpe-
BOJYMKA», T.€., HHTEPHAIMOHAIbHAS JEKCUKA TPUBHOCT JOTMOIHUTEIBHYIO CIOXK-
HOCTh B IIPOLIECC MEPEBOJA IOPUANUYECKUX TEKCTOB, MOCKOJBKY JAJEKO HE BCErja
IIPU TIEPEBOJIE UHOS3BIYHBIX 3aMMCTBOBAHUMN B SI3bIKE MEPEBOJIA YIOTPEOISIOTCS T
e cioBa. Hammpumep, ciioBocodyeTanne COUrt reporter «umeer 3HauyeHUE «CeKpe-
Tapb Cylay, a He CyieOHbIN peropTep, marshal - 3To «cyneOHbIi HCIOTHUTEIBY, &
HE HOCHUTEJIb BEICOKOI'0 BOCHHOIO YMHA U T.1.» [29, ¢. 127].

6. Memadghopuueckas u uouomamuyeckas MmMepMUHONO2US HOPUOULECKOLL
cghepwi. I'pylina TEpMUHOB JAHHOTO THUIIA MPEJCTABIIEHA CIOBOCOYETAHUSIMH, CO-
JIEpKAIMMHU JIEKCEMbl ¢ MeTaQOpPUIECKUM 3HAUCHHEM, a TaKkKe TepMUHaMu-¢pa-
3eosnoruzmamu. OpazeosornyeckuM eIMHUIAMUA Ha3bIBAIOTCS YCTOMYUBBIE CIIOBO-
COUYETaHUsA, KOTOPBIE OTIMYAIOTCS HEU3MEHHOCTBIO JIEKCHUECKOTO Psia M OCIO0XK-
HEHHBIM 3HauY€HHEM. «3HaueHue (Ppa3eoqornyecKor eIMHULIBI HEBO3MOYKHO BbIBE-
CTH U3 OTAEJIbHBIX, COCTABJISIOIINX €€, JIEMEHTOB, a TAK)KE €r0 HEBO3MOXKHO BbIJIE-
JIMTh Ha OCHOBE CJIOKCHUS 3HAYCHHI JaHHBIX 3JIeMeHTOBY [38, ¢. 92-94].

S3BIKOBBIE WUOMBI MPEJCTABISAIOT CO00M YCTONYMBLIE, JTABHO CJIOKUBIIIH-
ecsi, 00J1afaronre SMOIMOHAIBHON OKpacKoi, 000pOTHI peuH, MPOUCXOXKIEHUE CO-
CTaBHBIX KOMIIOHEHTOB KOTOPBIX MOKET ObITh HEU3BECTHO AaXKe ISl HOCUTEJeH
A3bIKa, YTO, TEM HE MEHEE, «B LIEJIOM HE MPENSATCTBYET aJeKBAaTHOMY MX BOCHpHUSI-
tuio» [38, c. 92-94].

TpyaHocTh nepeBojia UIMOMATUYECKON U METAPOPUUYECKON TEPMUHOJIOTHU
COCTOHUT B TOM, YTO JOCJIOBHBII TIEPEBOJT BCEX IIEMEHTOB UAMOMBI (KalbKa) «B IO0-
JTOOHBIX CITyYasx OOBIYHO HE JaeT BO3MOXHOCTH yrajaTh UX 3HaueHHe, «Hanp.: the
freedom of the rule - npaBo Ha BBICTYIIJICHHE B IIOTIAHACKHUX CYyAaxX [ IIOTJIaH/I-
ckoro anBokata), be art and part in smth — coy4actBoBaTh B MpECTYIUICHUN» H

T.1.» [15, c. 18].
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7. Umnauyumnas mepmunonoeusi. IHOrna aHrIMACKUE TEPMHUHBI OPUIHYC-
CKOTr0 ITUIaHAa MMEIOT B CBOEM COCTaBe (DOpPMabHO HEBBIPAKEHHBIC KOMITOHEHTHI
3HAYCHUS, TaK Ha3bIBAEMbIC UMILIMIIUTHBIC ceMbl. Cema MpeacTaBisieT co0oi Mu-
HUMAaJbHBIN, HE YICHUMBIA, COCTABHOM 3JIEMEHT JIEKCMYECKOro 3HauYeHus. Jjis mo-
HUMaHHUs CMBICJIa TAKOTO TEPMHHA CIICAYET MBICICHHO T00aBUTh MPOIMYIICHHBIC
JICKCHUECKUE CAMHUIIBI, «B PE3YJILTATE YEro Mopoil MOKET MoTpeboBaThes Mpeoo-
pa3oBaHHE Bcel CTPYKTYpPHBI clioBocodeTanwus, Hamp.: dying testament — testament of
a person who is dying - mpeacMepTHOE 3aBemiaHue (a HE 3aBelIaHUE, TEPSIOIICS
CBOIO cHuTy)» [27].

8. [Ilcesoomepmunonoeus. IlceBmoTepMHHAMH B HAYYHOH JIMTEPAType
0OBIYHO HA3BIBAOTCS CJIOBOCOYCTAHUS, KOMIIOHCHTBI KOTOPBIX MTPUHAJICKAT 00IIIe-
JIUTEPATYPHOMY S3bIKY WM PA3rOBOPHOM JIEKCHKE, UMEIOIIIE B CBOEM COCTaBE JICK-
ceMy, BXOJISIINYIO B ITPaBOBYIO TEPMHUHOJIOTHIO (Hampumep, law, lawyer, jurist, ju-
risdiction). «IlosiBieHre TaKUX TEPMUHOB CBSA3aHO C MPUCYTCTBHEM MeTadopuye-
CKHUX MEePEHOCOB ¥ oMoHuMum» [11, ¢. 61-71].

Takum 00pa3oM, OCBOCHHUE JIEKCHKH IOPHIUYECKOT0 XapaKTepa MpeCcTaBseT
co0Ol JAOCTATOYHO CIOXKHBIM MPOLECC, KOTOPbI MOXET BbI3BaTh Y HOBUYKOB B
cdepe mpaBoOBOrO MEPEBOIa 3HAUNTEIILHBIN CIIEKTp 3aTpyaHeHUH. OHOBPEMEHHO,
MOCTOSIHHAS TTPAKTHKA B TMEPEBOJIC TCKCTOB IOPUANYCCKON TEMATHUKH, BIYMYHBOE
U3yd4CHHUE BBIIIETIEPEUNCIICHHBIX TPYAHOCTEH MMEepPeBOAa MPABOBON TEPMHUHOIOIUN
CIMOCOOHA CYIIECTBCHHO MOBBICUTH MPO(PECCHOHATBHYIO KOMITIETCHIIMIO HAYMHAI0-

X NMepeBOAYNKOB.
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BbiBOABI 10 IEPBOI IJ1aBe

[lepeBo 1OpUINYECKUX TEKCTOB IPEACTABIAET COO0M OUH U3 CAMBIX CIIOXK-
HBIX BUJIOB nepeBoa. FOpuandeckuili nepeBo1 Kak BUJ CHELHAIN3UPOBAHHOIO T1€-
peBO/Ia BBIIBUraceT IEpes NEPEeBOJUYUKOM CHEIU(PUUECKHE 3aJadyM, KOTOpbIE HE
OrPaHUYMBAIOTCS OTOOPOM TEPMHUHOJIOTUYECKUX SKBUBAJICHTOB.

FOpunnyeckwii s3pIK paccMaTpUBaETCs Kak s3bIK UCKyccTBeHHBIH (legalese),
KOTOPBIN CYIIECTBYET B paMKax 0ObIYHOTO si3bIKa. [Ipu 3TOM, OH 005a1aeT onpene-
JIEHHOW cneuudUKoi, HampuMmep, AJIs aHTJIUHCKOrO SI3bIKA XapaKTepHa apxand-
HOCTh. Kak pyCCKuid, TaKk U aHTJIMHACKUAN S3bIK MPABA OTINYAET CIOKHOE CUHTAKCH-
YECKOE IOCTPOEHHUE, 11€JIb KOTOPOro 3aKII0YaeTCsl B MAKCUMaJIbHOM JOCTHKEHUU
OJTHO3HAYHOCTH ¥ TOYHOCTH IIEPEIaBAEMOT0 COAEPKAHUS.

HecmoTtps Ha psal CyIIECTBYIOIMX PA3JIUYHbIX TOYEK 3pEHUS B HAYYHOMU JIK-
TepaType, JOCTUKEHNE SKBUBAIICHTHOCTHU B FOPUINYECKOM IIEPEBOJIE pacCMaTpuBa-
€TCsl KaK BO3MOKHOE, XOTSI OHO IIPH 3TOM CBSI3aHO C 0COO0U TPYAHOCThIO, 00YCIOB-
JIEHHOM pa3JInYusIMU FOCYJapCTBEHHBIX ITPABOBBIX CTPYKTYP U KYJIBTYD.

KiroueByro TpyAHOCTB B IEPEBOAE FOPUANIECKON JIEKCUKH COCTABIISIET MEPE-
BOJI TEPMUHOJIOTHUHU. DTO CBSI3aHO C TEM, UTO OTHOCUTENILHO HEOOIbIIas TPpyIIa Tep-
MUHOB I1paBa B Pa3HbIX sI3bIKaX (B YaCTHOCTH, B PYCCKOM U aHTJIMHCKOM) CUUTAETCA
MHTEPHAIMOHAJILHOM; JI1 OCTAJIbHOM YaCTH TEPMHUHOB HEOOXOAMMO OCYILIECTBISATh
0TOOp COOTBETCTBYIOUINX YKBUBAJICHTOB, YUUTHIBasl HE TOJILKO HECXO/ICTBA IOPHUIU-
YECKUX CUCTEM M 3HAUCHUE KaXKJ0T0 TEPMHUHA, HO U CTIELIU(PUKY FOPUTUYECKUX SI3bI-
KOB, HallpuMep, UX JUAIECKTHYIO BAPUATUBHOCTh WM CTHJIMCTHUYECKUE CBOMCTBA,

IIPUCYIIME KAXKIOMY THITY TEKCTA.
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[JIABA 2. AHAJIN3 COELIM®UKHU EPEBOJIA HAYYHOI'O TEK-
CTA FOPUIMYECKOT' O JUCKYPCA
(HA MATEPHUAJIE CTATEH «EPISTEMIC CLOSURE AND THE
SCHECHER CASE», (2019) U «GENDER, LAW AND JURISPRUDENCE»
(2018))

2.1. KpaTkasi XapakTepUCTHKA BbIOPAHHBIX IS MCCJIE0BAHUS HAyY-

HbIX IOPUINIECCKUX TEKCTOB

IlepBast cTaThs, BbIOpaHHAs HAMHU ISl MPAKTUYECKOTO aHaIN3a, Ha3bIBACTCS
«Epistemic closure and the Scheter case» («2nucTeMuyYecKOe 3aKPBITUE U JIETIO0
[llextepoBy), onmybaukoBana B 2019 roay aBTopom Mapkom TyiHe, ipenogaBare-
neM ["apBapacKoi IIKOJIBI IpaBa B KypHaJI€ IOPUIAYECKON HAIMPABICHHOCTH MO
Ha3Banuem «Harvard Public Law Working Paper» (No. 19-42).

Temoii cratbu siBnsietcs aeno LllextepoB, amepukaHCKUX OpaTheB, paboTaro-
IIMX B MSICHOM MPOMBINIJIEHHOCTH, COTJIACHO Cy/I€OHOMY 3aKIIOUYEHUI0, HAPYIITUB-
mux psan nonoxxkeHud HanmonaneHOM crpenkoBoit oprann3aunu B CILA, ubs nes-
TEJIHOCTh CBSI3aHa C BbLAAYEH JIMIIEH3WM HA MOJy4YeHUE U XPAHEHUE OTHECTPEIIb-
HOTO OPYXKHUS.

JlaHHast cTaThsl IPUHAJICKUT K HAYYHOMY FOPUIUIECKOMY CTHIIIO, TJIABHBIMU
OTIUYUSIMU KOTOPOTO, KaK OBLJIO YKa3aHO B MIEPBOIL TIIaBe, SIBISETCS: 1. UCTIOIB30-
BaHHE OOJIBIIIOrO KOJMYESCTBA CHCIHATBHBIX IOPUINICCKUX TEPMUHOB (Hamp. epis-
temic closure, test case), kamwkHO# (congregant) u oOIeHay4YHO!N MPaBOBOH JIeK-
cukH (prosecutor, lawyer, witness, evidence u zip.); 2. mpeMMyIIeCTBEHHOE YITOTpeO-
aenue ¢hopwm riaarosios (the rules that required, apparently behaved, to recognize the
existence of epistemic closure u T.1.); 3. BBICOKast 4aCTOTHOCTh YIIOTPEOICHUS JTNY-
HBIX (hOpM II1arosia B cTpazarenbHoM 3ajore (Who are initially targeted, there are
widespread violations of law, the Schechters were singled out u ap.). Taxke craTbio

OTJIMYAIOT TaKue CBOMCTBA HAay4YHOT'O CTHJIsA, KaK: a) TOYHOCTBb, TO €CTh COOTBCT-

35



CTBHE TEKCTa HAYYHOT'O TEKCTa MBICIISIM €r0 aBTOPA; SICHAS HEABYCMBICIEHHOE BbI-
paXxeHue uJel aBTopa C MOMOILbI0 KOPPEKTHOTO BHIOOPA U MPUMEHEHUS CIICIIHAb-
HBIX U OOIIEYIMOTPEOUTETBLHBIX TEPMHUHOB. 0) ICHOCTh M3JI0KECHHS, 00eCIIeUnBalo-
1ast JOCTYIMMHOCTh MOHUMAaHUS HAYYHOTO TEKCTa aJpECOBAHHOMY KPYT'y UHUTATEIICH.
B) JJAKOHUYHOCTH (KpaTKOCTb) U3JI0’KEHUS MaTepHalia, OTCYTCTBUE B HEM ITOBTOPOB,
HECYIIIECTBEHHBIX JeTallel, BTOPOCTENEHHBIX MOAPOOHOCTEH.

Btopast crarbs, moasiexaiiiasi mpakTUUYECKOMY aHallu3y, UMEET Ha3BaHUE
«Gender, law and jurisprudence» («Iloi, 3akOH ¥ FOPUCHPYACHIMS»), HAIKCaHA
npodeccopom mpaBa bpucronsckoro ynusepcurera J>koannoit Konuren u nznana
B cocTaBe KHUTH «boblue nedatol 1o Bompocam 1oJia ¥ 3aKkoHay o pea. Pozmapu
Oumaru B Jlongone B 2018 rony.

B aToli cratbe paccmarpuBaeTcs mpoOjema TeHAEPHOIO paBHOIpaBUS C
TOYKH 3PEHUSI COBPEMEHHOTO 3aKOHA U MPaBa, a TAKXKE MCCIEIYIOTCS MPELEeICHTHI
TOTO, B KaKMX CIIy4asiX 3aKOH MOKET MOJICPKUBATH (M B YEM-TO JaKe TOOUIPSIThH)
reHJEPHOE HEPABEHCTBO Ha pabdOTE WUJIM B CEMbE, TAKUE MOHSTHUS KaK HEUTpaib-
HOCTbh, PAIlMOHAIIBHOCTh U OOBEKTUBHOCTH C I€IbI0 MACKHUPOBKH MPUCTPACTHOCTU
CBOEH MO3UIUH B MOJIJIEpKaHUE BJIACTU MPEJICTaBUTEIEH MY>XCKOTO poJa.

JIaHHYIO CTaThlO, B OTJIMYUE OT NEPBOM, MOKHO OXAapaKTEPU30BATH KAK MPH-
HAJUISKAITYI0 K HAYYHO-ITYOJUIIUCTUYECKOMY CTHIIIO IOPUINYECKOM TeMAaTUKU Ha
OCHOBAHHUU CJICAYIOIIMX SI3bIKOBBIX OCOOCHHOCTEM: 1. HamMuue 0OJIBIIOro KOJIUYe-
CTBa CIIENMAIbHBIX TEPMUHOB M 00IIeHayuHOM aekcuku (curriculum, doctrinal em-
phasis, legal positivism, constructivism, configurations, hierarchically, concept of
law, non-empirical legal subject, legal contortion, syllogistic application u 1.1.); 2.
yrnoTpeOieHre BBOIHBIX CJIOB ¢ OTTEHKOM KHIDKHOCTH (moreover, however, unlike,
meanwhile u 1p.); 3. mpucyTCTBHE B TeKCTE pUTOpUIECKUX Borpocos (What conse-
quences flow from organizing our expectations of, and aspirations for, law around
this ideal?, how is it possible to say there is a right answer to legal disputes? where
do legal arguments come from and how might they be characterized? u np.); 4. Yno-

TpeOJICHHE CIIOB IPKOi aMonmoHaIbHOM okpacku (they will struggle for recognition,
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consent is a value so deeply embedded in the fabric of law, bad faith political actors,
jurisprudential angst u 1.1.).

Taxxe cienyer m100aBUTH B 3aKJIIOUEHUE, YTO 00bEM 00CHX CTaTeil B IEIOM
cocraBisieT 34 358 3HakoB Oe3 mpodenos (craths «Epistemic closure and the Scheter
case» 7 172 3naka 6e3 npobenos, cratbs «Gender, law and jurisprudence» 27 186
3HaKOB 0€3 Mpo0eIoB), 00€ CTaTbH HAMMCAHBI COBPEMEHHBIMH IOPUCTAMH C UCITOJTb-
30BaHHEM 0OTaToro 3amaca Kak apXandyHOW IOPHUINYECKON JIEKCUKUA U TEPMUHOJIO-
THH, TaK ¥ €€ CaMbIX CBEKHX TIOTIOJTHEHUH B SI36IKOBOM (DOHIC aHTJIMHCKOTO S3bIKA,
MI03TOMY, MPAKTUYCCKUH aHAIU3 JIAHHBIX CTaTel MPEJCTABIICTCS OCOOCHHO aKTy-

AJIbHBIM.

2.2. Cpoeuupuxka mnepeBoJa HAYYHOI0 IOPUIMYECKOr0 TEKCTa

Ha JIEKCHYEeCKOM YPOBHE

B nannom maparpade Haiiero MccieoBaHUs Mbl IIPOBEIEM aHAJIU3 CIEIU-
(buKH TIepeBo/ia C aHTJIMICKOTO SI3bIKAa Ha PYCCKHUH S3BIK OPUINYECKON JIEKCUKU U
TEPMUHOJIOTHH YKA3aHHBIX BBIIIEC HAYYHBIX IOPUIUYECKUX CTaTel ¢ 000CHOBaHUEM
TEX WJIU UHBIX MPUHITHIX HAMU EPEBOAUYECKUX PEIICHUM.

l. Tonucemusi (MHO203HAYUHOCMb) MEPMUHOTIO2UU 8 TOPUOUYECKOIU chepe.

Kaxk MbI ye yka3plBaau B NIEPBOM I1aBe Hallel padoThl, TOUHOE 3HAUYCHHE
OTIpEJICTICHHON KaTerOpUU TEPMUHOB B FOPUINYECKOMN JIUTEPATYPE MOKET OBITH BbI-
SIBJICHO TOJIKO B paMKaX M3y4E€HHS] KOHTEKCTa, B KOTOPOM OHU UCTIONIB3YIOTCS, TI0-
CKOJIbKY YaCTO WX 3HAUCHHE HE SIBJISCTCS OJIHO3HAYHBIM. PaccMOTpUM HECKOJIBKO
IPUMEPOB.

1. TTpumep (ctaTths «Gender, law and jurisprudence»):

suggests there is something not merely about particular laws or sets of laws,

but rather and more generally, about the very structure or method of modern law

which is hierarchically gendered

KOHKpemHbvlX 3aKOHAX Ujiu C800aX _3aKOHO08, HO, CKopee, 6 bonee 061/146.71/1

cMblcile, 8 CAMOU CMPYKmMype uiu Memooe CO8PemMeHno20 3aKoHa
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3neck omnpeneaeHHoN mpoOaeMoii Al HaC CTall BHIOOP KOPPEKTHOTO 3Haue-
HUS cloBa |aws nipu mepeBoie ero Ha pycCKHid S3bIK. J{eno B TOM, 9TO TaHHOM JIeK-
ceMe MPUCYIA MOTUCEMUYHOCTh, OHO OOJIAaeT PSIOM Pa3IUYHbIX 3HAUYCHUM, U3 KO-
TOPBIX B KaXKJIOM KOHKPETHOM CIlydae MEPEBOAUMKY HEOOXOIMMO BBHIOPATH JIMIIIb
onHo BepHoe. Hanmpumep, B «bosbplioM aHrno-pycckoMm cioBape» nop pen. H.B.
AJlaM4MKa CJI0OBapHasi CTaThs M0 JAHHOM JIEKCEME MPECTABIISIET CICIYIOINE BapH-
aHTBI €r0 3HAUCHUH: « 1. 3aKOH; MPaBUJIO. 2. IPaBO; IOpUCHPYACHIHS. 3. mpodeccus
1opucTa. 4. cya, cyaeoHslii mpomece» [1, ¢. 552]. B « AHII0-pyCcCKOM MOJIHOM FOPH-
nuueckoM cioBape» nof ped. A.C. Mamynsna n C.1O. Kamkuna paercs takoe
ompenenenue ciosa law: «1. mpaso. 2. 3akoH. 3. obmiee npaso. 4. mpodeccus opu-
cTa. 5. cya, cyaeOHnslit mporece» [32, ¢. 219]. Ha ocHoBaHuu MaHHBIX Je()UHUIAI
MBI PaCCMOTPEJIM KOHTEKCT UCIOIb30BAaHUS JJAHHOTO CJIOBA B TEKCTE W MPHUIILIH K
BBIBOJIY, UTO BBIOOD B MEPEBO/IE HA PYCCKUM A3BIK 3HAYEHUS 3aKOH OyaeT Hauboiiee
KOPPEKTHBIM JUIsl TIepeaud TOYHOTO CMBICIA YKAa3aHHOTO MpejjioxeHus. Beioop
OBLT OCHOBaH Ha CIICAYIOIIUX paccykaeHusx: 1. caoBo laws B opuruHaie mMeer
(dbopMy MHOKECTBEHHOT'O YHCJIA, YTO BIIOJIHE COOTBETCTBYET CTaHIapTaM MCIIOJIb30-
BaHUS JICKCEMBI 3aKOH, HO HE TIPUMEHSIETCSI B OTHOIIIEHUH TaKUX CJIOB KaK 1opucnpy-
OeHyus WA npaeo. 2. JIEKCEMBI ¢y0, cy0ebOHblll npoyecc, CI0BOCOUYECTaHUE npogec-
cusi ropucma Takke He pacCMaTPUBAIIMCh B KaU4€CTBE CJIOB, 00JIaAI0NIUX MIPU TIepe-
BOJIC MPaBUJIBHBIM 3HAYEHUEM, TMOCKOJIbKY OHHM HE COIVIACOBBIBAIUCH C OOIIUM
CMBICJIOM KOHTEKCTa. Takum 00pa3oM, Kak MblI CKa3ajiu, cI0BO laws B 3HaueHHH
3axoH(bl) ObUIO BHIOPAHO HAMHU B TpOIIECCe MEPEBOJIa MPENIOKEHUS KaK €JIUH-
CTBEHHO BEPHOE.

B pamkax naHHoro mojipaszesia MOKHO PaCCMOTPETH €1e OJAUH UHTEPECHBIN
pUMeEp MOJUCEMUH aHTITMKACKOTO FPUAMYECKOro TepMUHa jurisprudence.

2. Ilpumep (craths «Gender, law and jurisprudence):

This ambiguity is not accidental and reflects a deeper problem with the way

in which the legal and the social are configured in mainstream jurisprudence
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Oma 08ycmbiCIeHHOCMb He CAy4auHa u ompadicaem 6onee 21yO0KyI0 npo-
O1emy 8 mom 8uoe, 8 KAKOM NPaosas U CoyuanbHas cepsvl npedcmasieHsvl 8 oc-

HOBHOU IOPUCHDYOCHUUU

OOpaTUBIINCH K CHEIHAIBHOMY aHTJIO-PYCCKOMY IOPUAMYECKOMY CIOBapIo,
MBI HAXOJIUM CJEAyIoe Ne(GUHUIINKA TaHHOTO TepMHUHA: «1. IOpUCTIpyICHINS,
NpaBOBE/ICHUE, 3aKOHOBEICHHE. 2. cyneOHas pakTukay [32, ¢. 214]. V3HaB Bce Ba-
PHAHTHI 3HAYEHUI CJI0BA, MBI 0OpaIaeMcst K H3y4eHUI0 KOHTEKCTa, B KOTOPOM OHO
IpEe/ICTaBICHO. B paMkax KOHTEKCTa pedb UIET O MpobiieMe BBISICHEHHS cTaTryca
JIOACH B TIPaBOBOM M COLMATIBHBIX Cepax B IEIOM, a TaKkKe 00CYkKTaeTCs BOIIPOC
OTpaKeHUs JAHHOTO CTaTyca B IPaBOBEICHUH. TakuM 00pa3oM, MbI BBISICHSIEM, UTO
AHTIMHACKUN MPaBOBOM TEpMHH jurisprudence B 3HaueHHUE cyOeOHAsi nNPaKmuka He
COTJIacyeTCsl C KOHTEKCTOM, ITO3TOMY JIAaHHOE 3HAYCHHE NP NIEPEBOJIE CIIOBA HA PyC-
CKHI S3bIK HE MOKET OBbITh HCIOJIb30BaHO. Clie1oBaTeNIbHO, OBLT BBIOpAH PYCCKUI
KOPPEJSIT ropucnpyoeHyus, KOTOPBIA OKazajics eIWHCTBEHHO BO3MOXHBIM U KOp-
PEKTHBIM BapHaHTOM JUIs Tepeladn CMBICIAa TepMHHA jurisprudence Ha pycckom
A3BIKE.

Il. Cheyuanvuas opuouueckas rexcuka

VYxe B camom 3arofioBke ctatbil «Epistemic closure and the Schechter case»
ynoTpeOaeHo cnerupuieckoe TEPMUHOIOIMUECKOE CIIOBOCOUYETAHNE, 3aTParuBaro-
1€ MHOTHE HAay4YHbIe TUCIUIUIMHEI, B TOM YHCIe, mpaBo. [lanee B TekcTe 3TO Ciio-
BOCOYETAHME TAK)KE HE pa3 ynorpeosseTcs.

1. TIpumep (craths «Epistemic closure and the Schechter case»):

what | called epistemic closure in the construction of the law ...

umo s Hasvledaro INUCMEMUUECKUM 3AKPBIMUEM 6 CTPYKMYpPE 3aAKOHA ...

[TockonbKy JaHHOE CIOBOCOUYETaHHE O0IaJaeT Y3KOCTICIIMATLHBIM HaAYIHBIM
3HAYCHUEM, /I 00ECTIEUEHHs €T0 aICKBAaTHOTO MEPEBO/Ia Mbl OOPATHIIMCH K CIICIIN-
TBHBIM UCTOYHUKAM C LIETbI0 YTOYHEHUS €T0 CMbICIA. B DHIMKIIONE NN S1HCTe-
moJtoruu u ¢unocodun Hayku mmoxa pea. M.T. Kacasuna (2009) Haxoaum ciemyro-

mee OnpeacICHUC! «OIHUCTEMHYECKOE 3aKPBITUC B SMMUCTEMOJIOTHUH IIPCACTABIISCT
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co00#1 CBOMCTBO OMpPENEICHHBIX CUCTEM YOKIEHNN B TAKUX HAYYHBIX TUCITUTLIHU-
Hax Kak JIoTukKa, pumocodusi, Maremaruka, mpaBo» (19, c. 255). [Tockonbky, Kak MbI
MOEM BUJIETh, B PYCCKOM SI3bIKE UMEETCSI SKBUBAJICHT JAHHOTO TEPMHUHA, MBI TI€-
PEBOJIMM YKa3aHHOE CJIOBOCOYETAHUE C MOMOIIBIO TAKOW MEPEBOAUYECKOM JIEKCHYE-
CKOM TpaHcopMaluu Kak xansvkuposarue. Ho OCKOJIBKY B PyCCKOM SI3bIKE JIaH-
HBbI TEPMHH MMEET TAK)KE y3KOCHEIUAJIbHOE 3HAYEHNE, HEU3BECTHOE IMIMPOKOMY
YUTATEII0, Mbl COMIPOBOXK/IA€M KaJIbKUPOBAHHBIN MEPEBOJ MOSACHUTEIBLHON CHOC-
KO, IUTHPYIOILIEH BBIIIECYKAa3aHHOE OMPEIEIEHNUE 3TOTO CIIOBOCOYETAHUS.

Crnenyroimuii mpuMep Takxe JEMOHCTPUPYET UCIIOIB30BAaHUE aBTOPOM TEKCTa
CIEIUAIBHOTO aHTJIMMCKOTO IOPUANYECKOr0 TEPMUHA, 3HAYUEHUE KOTOPOTO TPH Tie-
peBoze ¢ U na 15 MoxeT ObITh HAlJIEHO B CIIEIIMAIBHBIX HCTOYHUKAX IOpUIUYE-
CKOM HaIlpaBJIEHHOCTH.

2. Tlpumep (cratbs «Epistemic closure and the Scheter case»):

about the government’s litigation strategy
0 cmpamez2uu cy0eOHbIX NPABUMENbCMBEHHIX MANCO

Awnrnuiickas nexcema litigation — msoicoa npuHAAICKUT K KOPITYCY MTPaBOBOM
TEPMUHOJIOTHHM U 0003HAYAET JNCUCTBYIOIIUM WU 3aKPBITHIN Cy/I€OHBIN MPOLIecC ¢
Y4aCTHUEM 3aMHTEPECOBAHHBIX CTOPOH M FOPUCTOB, OCYHIECTBISIONIUX IMPABOBBIE U
cynebusie pyHkuun. B «[1omHOM aHTIIO-pyCCKOM IOPUIUYECKOM CIIOBApE» MO Pe/l.
A.C. Manyngna n C.1O. KamknHa HaxoauM CIIEAYIOUIEe OMPEICICHUE NaHHOTO
tepmuHa: «Tspk0Oa, rpaxkIaHCKUil cyaeOHbIH crop, mporece» [32, ¢.232]. Jlekcema
msdicoa, CTOAIIAsI IEPBOM B MPOIIUTUPOBAHHOM CIIOBAPHOM CTaThe, HaM MOKa3ajaach
HauOoJsiee ONTUMAJILHOW JJIsl TIEpeBOAA ATOTO CJIOBAa Ha PYCCKUM S3BIK, TIPU ATOM
HUKAKHX MHBIX JIEKCUYECKUX MEPEBOTUECKUX IPUEMOB B 3TOM MPUMEPE HE MTPUME-
HsJIOCh. He HuCmonp30Baioch M Kakoe-IMOO JOMOJHUTENIBHOE TMOsSCHEHUE, Io-
CKOJIbKY, HECMOTPSI Ha Y3KyI0 cpepy MpUMEHEHHUs 3TOTO TEPMHUHA, €r0 3HAUYCHHE
XOPOIIO U3BECTHO JOCTATOUYHO IMIMPOKOMY KPYTy MOTEHIIMAIbHBIX YUTATEIEH TIepe-

BOJMMOTO TEKCTA.
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1. Ilcesoomepmunonocus

HwxenpuBeneHHbI puMep ynoTpeOiIeHHs] IOPUINYECKON JIEKCUKH TaKXKe
JIaeT HaM OCHOBAaHME IIPUMEHUTH TP MEPEBOJIE IPUEM KATbKUPOBAHUS.

1. ITpumep (craThst «Epistemic closure and the Scheter case»):

whenever there are widespread violations of law

KAk ciaydaronmcs Kakue-iubo WMPOKOMCZCWma6Hbl€ HapyuieHusA 3aKOHAa

CrnoBocoueranue Violations of law He mpuHaIeKUT, KaK B IIEPBOM ClTydae, K
Y3KOCIEUAIbHOM I0PUINYECKON TEPMUHOJIOTUN, OHO OTHOCUTCS OO0JIbIlIE K 00I11e-
HAy4YHOH JIEKCHKE, KOTOPAsl 4acTO YIMOTPEOISETCs B HAYYHBIX TEKCTaX MHOTUX 00-
JacTel 3HAHWM, WK JIaXkKe K TICEBAOTEPMHUHOJIOTHH, KaK MbI YKa3bIBAJIU YK€ B Iep-
BOI1 I1aBe Hamel pabotel. To ecTh, KOTJJa B COCTaBE CIIOBOCOYETAHHUS, IPUHAJIE-
JKallero o0IeNUTepaTypHOMY HalPaBICHNUIO, UMEETCs JIEKCEMa, KacaroIasics mnpa-
BOBOM TepMHMHOJIOIMM. B maHHOM ciyuae, 3T0 cioBo law (3axown). I[loatomy mis
YTOYHEHMsI CMBICIIA TaHHOM (ppazbl TOCTATOUHO ObLIO MPUOETHYTh K MOMOIIM 00-
IIET0 aHIJIO-pyccKoro cioBaps [37, c. 183, 341]. Tak kak 3KBHBaJICHT JAHHOTO CJIO-
BOCOYETAHMSI B PYCCKOM SI3bIKE TAK)K€ MPUCYTCTBYET, OHO aHAJIOTMYHO ObLIO mepe-
BEJICHO C IOMOILBIO KaJbKUPOBAHUS: HAPYUICHUS 3AKOHA.

Crnenytoniee yCTOWYMBOE CIOBOCOUETAHUE, KOTOPOE Mbl PACCMOTPUM, TaKXkKe
MOKHO OTHECTU K IICEBAOTEPMHUHOJIOIMH, TTOCKOJIBKY OHO UMEET B CBOEM COCTaBE
0JTHO 00111eyIoTpeOuTeNFHOE CII0BO JOVErNMeNt - npagumenscmeo U IeKceMy, MpH-
HaJIeXKAIlyI0 K IPaBOBOM TEPMUHOJIOTUH, @ UMEHHO: PrOSEeCUtors — npokypopui.

2. Tlpumep (crates «Epistemic closure and the Scheter case»):

Government prosecutors were pursuing cases

Tocyoapcmeennvie 006unume U 3aHUMAIUCHL OE/IAMU

J1JIs1 TOYHOTO BBISCHEHHUSI CMBIC/IA JAHHOT'O CJIOBOCOYETAHUS ObLT MCIIOJIB30-
BaH BBILIECYIIOMSIHYTHIN aHIIO-pycckuil cnoBapb O’bpaiiena, rae ciaoBo prosecutor
B CJIOBApHOM CTAaThE B IIEPEBOJIE MMPEACTABIICHO KaK obsunumens [37, c. 248]. B Kem-
OpHUIKCKOM CIIOBape FOPUIUYECKHX TEPMHUHOB CIIOBO PrOSECUtOr mepeBOAUTCS Kak

npoxkypop. JlaHHBIN TepeBOA HaM MoKa3aucs 0ojiee COOTBETCTBYIOLIUN HAyYHOMN
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IOPUIUIECKON TEPMUHOJIOTUH, TIOATOMY B ITPOIIECCE TIEPEBO/IA MPUBEICHHOTO BHIIIE
CJIOBOCOYCTAHHS MBI HCITOJIB30BAJIM UMEHHO ero [62].

3. Ilpumep (ctatbs «Epistemic closure and the Scheter case»):

the government had already brought its preferred test case to the Supreme
Court...

NpaAsUMeNbCME0 yice NpeoCcmasusio C8ol NpeonoumumenbHbulil 8aPUAHM

dena-npeyeoenma ¢ Bepxoeuwtii cyd...

B aHHOM yCTOWYMBOM CIIOBOCOYETAHMH TAK)KE€ MOYKHO HAOJI0/1aTh HAJTU4Ke
OOIIETUTEPATyPHOTO CIIOBA SUPFEME — 8epx06Hblil 1 CII0BA, OTHOCSIIErocs K 00ia-
CTH TIPaBOBOM JIEKCHKH, 2 *MeHHO: Court. [1o100HBII IGKCUIECKUI KOPPEIIAT TAKKE
IIPUCYTCTBYET B COCTABE PYCCKOIO S3bIKA, IO3TOMY MBI IEPEBOIUM JIAHHOE CIIOBO-
COUETaHUE C MTOMOILBIO KaTbKUPOBaHUs Kak Bepxoeusiii cyd. COOCTBEHHO, IOpUIU-
yeckas jekcema Court - cyo npeacTaBieHa B CIIOBAPHBIX CTaThSIX Pa3IUYHBIX CIIe-
IIHAJILHBIX MPABOBBIX U OOIIESI3BIKOBBIX MCTOUHUKAX [62, 32 u nmp.] Oonbiieit ya-
CTBIO B JIBYX 3HAUEHUSX: KaK 1. cyo u 2. dgop. IIpuHrMasi BO BHUMaHUE TEKCTOBBII
KOHTEKCT, 00YCIIOBJICHHBIM MPABOBOM TEMAaTHUKOW, MBI B IMPOIIECCE MEPEBOJIa yKa-
3aHHOIO CJIOBOCOYETAHUS BEIOpANI BapUAHT C)0.

Crnenyroliee CI0BOCOYETAHUE, KOTOPOE MBI PACCMOTPHUM, TAaKKE MMEET B
CBOEM COCTaBE OJHY JIEKCEMY, IIPUHAJUICKALYI0 K KATETOPUN IOPUIUIECKON Tep-
MHUHOJIOTHH: COUrt, u oOmenurepaTypHoe cioBo lower. B coderanuu oba ykaszaH-
HBIX CJIOBA COCTABJISIOT YCTOWUMBOE IOPUANYECKOE BBIPAXKEHHE, YACTO UCITONIb3YIO-
1ieecsi B IPaBOBBIX U CYJ€OHBIX TEKCTAX U BBICTYIUIICHUSX.

4. TIpumep (ctatbs «Epistemic closure and the Scheter case»):

the government lost the case in the lower courts

npasumMenbCcmeo NPouUSpalo 0elo 8 HUMCeCHOAUWUX CYOax

Ho, HecmoTpst Ha TO, UTO, KaK MbI CKa3aJid, JaHHBIE CJIOBA YaCTO 0ObETUHEHBI
B CJIOBOCOYETAHUH, KOTOPOE MPEICTABIEHO B IPUMEPE, IIEPEBOJI UX CIEAYET UCKATh
M0 OTIEJBHBIM CJOBAPHBIM CTaThSIM, COTJIACHO OYKBEHHOMY O0O3HA4YE€HHIO, IO-
CKOJIbKY BMECTE B OJTHOW CJIOBapHOU CTaThe OHU HE OBLIU MPEACTABIICHBI, IO Kpaii-

HEl Mepe, B TeX HCTOYHHUKAX, KOTOpbIe ObUTH Hamu u3yueHsl [1, 29, 32 u np.] Haiins
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nepeBoj] 000MX CIIOB MO OTAEIBHOCTH B IPUBEICHHBIX BBIIIE CIOBApsAX, HA OCHOBA-
HUM MPEABIAYIIETr0 3HaHHUs O CYIIECTBOBAHUU JAHHOTO CIIOBOCOYETAHHUS B MPaBO-
BOM JICKCHKE, Mbl TIEPEBEIN €r0 Ha PYCCKUH SI3BIK KaK Hudcecmosaujue cyovl, Ipu
ATOM HUCIOIb3Ys TAKYIO MEPEBOIUECKYIO TpaHCHOPMALINIO KaK JieKkcuieckoe 006as-
JleHue ¢ 1ebplo 00Jiee TOYHOM M MOJHOM meperayu cMbIciia Ppassl 71 PyCCKOTo
YUTaTEINS.

V. Unmepuayuonanuzmol

B nannoii rpynmne 1opuandecKoi JIEKCUKU Mbl pacCMaTpUBaeM TakK Ha3bIBae-
MBI€ UHMEPHAYUOHAIUIMDBL, TO €CTh, CIIOBA, IPUCYTCTBYIOIINE BO MHOTHX SI3bIKaX U
CXOJHBIE MO CBOEMY (pOHETHYECKOMY, MOpP(]OoTIOornyeckoMy oOpPMIIEHUIO, a TAKXKE
OJIM3KHE 110 CEMAHTHUKE.

B croBocoueTanuu, mpuBeI€HHOM HIKE B KQ4e€CTBE IPUMEpPa, NCIIOIb3YETCs
IIMPOKO U3BECTHOE BO MHOTHX €BPOIEUCKUX S3bIKaX MHTEPHAIMOHAIBHOE CIIOBO
appeal — anennsayus.

1. TIpumep (craths «Epistemic closure and the Scheter case»):

as the result of a government_appeal...
8 pe3yibmame aneanAUUU npasumeIbCmed...

JlaHHas jJekcemMa OTHOCHUTCS K CIEHUAIbHON HOPUIANYECKON TEPMHUHOJIOTHH,
UMEET COOTBETCTBYIOIINI KOPPETST B PYCCKOM SI3bIKE, KOTOPBINA, OJHAKO, HE SIBJIS-
€TCsI TIOJTHBIM, TMTOCKOJIBKY 3TO CJIOBO TIOMHUMO 3HA4YEHHsI FOPUAMUYECKOTO IJIaHa 00-
Jcanosanue, Hanodoa UMEET TakKe U OOLIeNIUTEpaTypHOE obpaujerue; 80336aHue
[32, c. 30]. YuuThIBas 1OpUINYECCKHI KOHTEKCT, MBI TICPEBOIUM JTAHHOE CJIOBO KaK
anennayusl.

PaccmoTpum criemyronuii mpuMep ¢ UCIOJIb30BaHUEM CIIOBa-MHTEPHAIIMOHA-
Jau3Ma.

2. Tlpumep (crates «Epistemic closure and the Scheter case»):

“inspectors repeatedly visited them...”

«UHCREKmopbl H€00HOKpdm%l0 nocewaau ux...»

AHTIMiicKyI0 JIekceMy INSPectors Mo>KHO Ha3BaTh IMOJIHBIM JIGKCHYECKUM KO-

I'HaTOM PYCCKOI'O CJIOBA UHCNEKNniopbsl, IMIOCKOJIbKY o0a cjioBa UMECIOT O,Z[I/IHaKOBHﬁ
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rpaduueckuii, 3ByKOBOM, MOP(HOIOTUYECKUN COCTAaB M CEMAaHTUYECKOE HaIOJHe-
Hue. Cormacuno O.JI. PyGneBoi, «koraartel (Jiat. cognati OyKB. «pOJCTBEHHBIEY) —
ATO OJJHOKOPEHHBIE CJIOBA, KOTOPHIX OTIMYAET 0O0Ilee MPOUCXOXKIACHUE U CXOXKas
dboHeTHKa 3By4aHHE B IBYX U Oosiee si3bpikax. CeMaHTHYECKOE CXOJICTBO KOTHATOB,
KaK MPaBWJIO, BAPHUPYET U HE UMEET MOJTHOTO COBIAJIEHHUS, TO3TOMY KOTHATHI IIPH-
HATO MOJAPa3AC/IATh Ha IOJHbIC U YyacTU4HbIe» [43, C. 97-98].

BcnenctBue 3Toro npu nmepeBojie TaHHOTO CII0OBA HAa PYCCKHUM SI3bIK HAMU HE
MOTJIO OBITh BHIOPAHO HUKAKOTO JPYTOro 3HAYEHHUS U KOPpEJsTa, KpOMe Kak pyc-
CKO¥1 JiekceMbl uncnexkmopul [32, 37, 62].

Cnenyromuii npuMep ymnoTpeOJeHUs WHTEpPHAIMOHAIM3MA B aHTJIMMCKON
(bpa3ze MOJTHOCTHIO COBIAJIAET MO CBOEH XapaKTEPUCTUKE C IPUMEPOM, ITPEICTABIICH-
HBIM BBIIIIC.

3. IIpumep (craTths «Gender, law and jurisprudence»):

feminism, critical legal studies

demunuzm, Kpumuueckue npagoswvie Uccie008aHUs

OOpatuBIIKCH B MPOIECCE TIEPEBOJIA JAHHOTO MHTEPHAIIMOHATILHOTO CJIOBA K
CTHEIIMATU3UPOBAHHOMY COIIMOJIOTHYECKOMY aHTJIO-PYCCKOMY CJIOBapiO, MbI HaXO-
JIIM JIMIIb OJIHO-CIMHCTBEHHOE €ro TOJIKoBaHue: «Feminism n — heMuHmu3M, jKeH-
CKO€ JBM)KCHHUE 3a BO3pACTaHWE POJIM XKCHIUH B oOmiecTBe...» [24, c. 465]. Ilo-
MHUMO 3TOTO0, IPYTUE aHTIIO-PyCCKHe ciaoBapu [37] aHATOTUYHO TEPEBOISAT TaHHYIO
JeKCceMy Kak ¢hemunuzm, 6€3 yKazaHus KaKuX-JIMOO WHBIX IS HETO 3HAYCHUH, YeM
TO, 4TO OBLIO TpescTaBiieHo B CrnoBape KpaBuenko [24]. Ha a3Tom ocHOoBaHMM ObLI
C/IeJIaH BBIBOJ] O TOM, YTO JaHHAs JICKCEMa SBIIICTCS TOJHBIM JICKCHICCKUM KOTHa-
TOM PYCCKOSI3BIYHOTO CJI0OBA (heMUHU3M, KOTOPBIM MBI €T0 U MEePEBEIN C UCIIOIB30-
BaHMEM TaKOU MEPEBOAUECKOMN TpaHChHOPMAIIUU KaK 00CI08HbIU NePeBOO.

V. Umnauyumnas mepmunonocus

Kak MbI yka3biBajan B IEpBOH IJlaBe Halle padOThl, B aHMIUACKUX HAYyYHBIX
IOPUIUICCKUX TEKCTaX MHOTJA MPUCYTCTBYIOT TEPMHHBI, HMCIOIINE B CBOEM CO-

CTaBC HCBLIPAKCHHLIC B (bOpMaJ'H)HOM CMBICJIC COCTAaBIAOINHNEC 3HAYCHUA, TO €CTh,
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HUMITJIMIIUTHBIC CEMBI. I[J'I}I YTOYHCHUA U 0os1e€e MOIHON HHTCPHIPCTAlIMU CMbICJIA TA-

KOT'O TEPMUHA Ha S3BIKE TIEPEBO/Ia UCTIOIB3YETCS TaKas MepeBoaueckasi Tpancgop-

Manys Kak JICKCHYCCKOC ,HO6&BJI€HI/IC. PaCCMOTpI/IM 9TO Ha KOHKPCTHBIX ITPUMCpaAx.
1. ITpumep (craTnst «Epistemic closure and the Scheter case»):

Yet the government apparently singled out the Schechters as a test case...

«lloxa umo npasumenbcmeo, no-6UOUMOMY, bloenuno cemve Lllexmep 6

Kauecmee 0ena - npeuedernma (0ena, 001a0arOuLe20 RPUHUUNUAIbHBIM 3HAYe-

HUuem 0214 pazpetenus Opy2ux aHai02uulsix 0e) ...

B npuBeaeHHOM aHTIIMKACKOM IPEIIOKEHUH YIIOTpeOsieTcsa crneupuyecKuii
IOpUIMYECKU TEpMHUH a test Case, cMbICT KOTOPOro Ha S3bIKE MEPEBOJA ISl KOHEY-
HOT'O PELUIIMEHTA OCTAHETCS HE COBCEM SICHBIM, TeM 0oJiee, €ClIu JaHHbII peLuIu-
€HT (UMTAaTEeb) [0 YPOBHIO CBOEH MPABOBOM MOATOTOBKHU HE COOTBETCTBYET BOCIIPHU-
ATHIO TEKCTOB C Y3KOCHEIUAIbHON JEKCUKOU. [1oaTOMY, U1 aeKBaTHOIO U IOJI-
HOT'O NEPEBOJIa YKA3aHHOTO TEPMHUHA Mbl OOpPaTUIIMCh 3a CIPABKOM K psiiy crenu-
AJIbHBIX IOPUIMYECKHUX CIOBapel. B CIOBapHBIX CTAThIX 3TUX UCTOYHUKOB OOHapY-
JKEHBI CIIEAYIOIINE MEePEeBOIbl TepMUHA a test case: «/lemo, nMmeroniee NpUHIMIN-
aIbHOE 3HAYCHHE JJIs1 Pa3pEIICHUs Psijla aHAJOTHYHBIX ae» [32, ¢. 69]. «IIpoOHoe
nenoy, neio - npereneHt» [30, c. 88]. Bapuant nepeBona K.M. JleButana Ham mo-
KazaJics 0osiee MpueMIIEMbIM, TIO3TOMY MbI UCTIOJIb30BAJIM €T0, HO JJI1 TOYHOTI'O BOC-
MPUATHUS CMbICTIA TEPMUHA KOHEYHBIM YATATEIEM ObUT IPUMEHEH TAK)KE IPUEM J1eK-
CUYECK020 000aBIeHUs — NOSICHEHUS, 3AKIIOYEHHO20 8 CKOOKU).

[Ipumep UMIUIMIIUTHOW TEPMHUHOJIOTUHM, KOTOPBIM MBI PAaCCMOTPHUM HHUXKE,
MpeACTaBiIgeT coO00M CyOCTAHTHMBUPOBAHHBINA TIJIaroi, MPOU3OLIEAIINA OT Cyle-
CTBUTEIBHOI'0, 3AUMCTBOBAHHOI'O U3 JIATHIHM.

2. [Tpumep (craths «Epistemic closure and the Scheter case»):

In that case the prosecutor had subpoenaed one of the Schechters...

B smom cnyuae o6sunumens 8bl38an nogecmioil 8 cyd ooHoeo uz Lllexme-

DpOs...

YToObl y3HATh ATUMOJOTHIO TaHHOM JIEKCEMBI, Mbl 00paTuiuch Kk «FOpuan-

YEeCKOMY CIIOBapIO» aMepUKaHCKOW M3/laTelbcKoi koMnanuu Meppuam-Bebcrep, B
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COOTBETCTBYIOIICH CJIOBAPHON CTAaTbe HAXOIUM CIEAYyIOIIee OmpeaecHHE:
«subpoena ad testificandum (nosecmrka ons dauu nokazanuii), AMs CyIECTBUTEIb-
HOE. DTUMOJIOTHS: TO3THsS JaThiHb. JlaTa nmpoucxoxaeHus: nmpumepHo 1769 rox:
OTIIPaBKa JIUITY TIOBECTKHU C BEI30BOM B CY/I JJIS JJa4M IMOKa3aHW B KAUE€CTBE CBHJIC-
tesst» [55, €. 531]. Kak MbI yka3aju BbIIIe, H3HAYATIBHO 3TO OBLJIO 3aMMCTBOBAHHOE
CYIIECTBUTEIILHOE, OT KOTOPOTO TO3IHEE IPOM3OIIICIT aHTJTUHCKHIA T1aroi Subpoena
(ed). IIpu >TOM OH COXpaHWJI 3HAYEHUE MEPBOHAYAIBHOTO JATUHCKOTO CyOCTaH-
THBA, OTJEJIbHBIC KOMIIOHEHTH KOTOPOTO (MMILUIAIIUTHBIC CEMBI) OCTATUCh B HEM
dbopMaTbHO HEBBIpAXKEHHBIMH. C y4€TOM 3TOT0 TIPH MTEPEBOJIEC JAHHOTO TJIarojia Mbl
MCIIOJIB30BaAIM TAKYIO TpaHC(HOPMALINIO KaK JeKkcuyeckoe dobasnenue (nexcuyeckoe
pacuuperue) ¢ TIeNIbI0 0OHAPYKEHUS YKa3aHHBIX UMIUTHIIUTHBIX JIGKCHUECKUX €1TH-
HUI[ ¥ TIepeIadr Ha OCHOBE WX 0OoJjiee MOJTHOTO M 3aKOHUYEHHOTO CMBICHIA Tiiaroja
subpoenaed B 4aCTHOCTH M BCETO MPEUIOKEHUS B LIETIOM: 861361 NOBECKOU 8 CYO.

Crnenyronuii npuMep UMIDTUIIMTHOTO TEPMHHA HHTEPECCH TEM, UTO JTaHHBIH
TEPMUH BOCXOJIUT K JIATHHCKOMY BBIpaKeHHIO Curriculum vitae, uro mocioBHO
O3HaYaeT «XPOHHKA KU3HH, KpaTKkas ouorpadus» [7, ¢. 160].

3. Ipumep (cratbs «ctaths «Gender, law and jurisprudence»):

the jurisprudence curriculum unfolds as a succession of discrete debates

YUueOHas npozpamma no I9pUCnpyoeHuuU npoeodumc;l 6 Kauecniee nocie-

008ameibHO UOYuux opye 3a 0py2om OUCKPEemHbIX 0eb6amos

Kak MOXHO BUIETh, Oy lyud 3aUMCTBOBAaHHBIM aHTJIMICKUM SI3bIKOM, JAHHOE
CIIOBOCOYETAHUE MPETEPIIEIIO ONMpPEIeICHHbBIC TIPeoOpa3oBaHus, B CBSI3U C YEM BO3-
HUKJIO JICKCHUECKOE OIMYIIEHHE BTOPOTo CiioBa Vitae, 6e3 KoToporo neppas coxpa-
HUBLIAsICS B SI3bIKE JIeKceMa Ipuodpena HoBoe 3HaueHue: «Kypc oOyuyenus, yueo-
HBIN TUIaH, TporpamMma (MHCTUTYTa, YHUBepcuTeTa)» [1, ¢. 239].
He Bce KOMIIOHEHTHI ATOr0 3HaYeHUs! (POPMATILHO BBIPAXKEHBI B CJIOBE, TOITOMY JIJIs
ero MepeBojia Ha PYCCKUH SA3bIK Mbl JIOJDKHBI ObUTH MCHOJIb30BaTh TAKOM MEPEeBOI-
YECKHI MPUEM KaK Jiekcuueckoe dobasnenue ¢ 1ebIo epeiayd YUTaTe o ero moJ-
HOTO cMbIcia. [IoCKONbKY JaHHBIN TEPMUH UCIIOJIB3YETCS B TECHOU CBSI3H C APYTUM

TEPMHUHOM IOPUIUYCCKOTO IJIaHa, a UMEHHO CO CJIOBOM jurisprudence, B IICJIOM BCC
46



KOMITOHEHTHI 3HAYEHUS TAHHOW JIKCEMBI TIPHU TIEPEBOIe OBLIM TIPEICTABIICHbI TaK:
VUeOHAst NPOSPaAMMA O IOPUCIPYOEHYUU.

V1. Jlexcuxa unos3viyHou 5mumonocuu

B Hay4yHBIX CTaThAX aBTOPHI ISl TIOJKPEIJICHUS CBOUX PACCYKICHHHA He-
PEIKO HCIIONB3YIOT TEPMUHBI JJATHHCKOTO M TPEUYCCKOTO MPOUCXOMKICHHS, a TAKKe
YCTOWYHMBBIE CJIOBOCOYCTAHMS, 3aMMCTBOBAHHBIC U3 3THX SI3BIKOB C IEJIbI0 YOCIUTh
YUTATENS B IOCTOBEPHOCTH OTMCHIBAEMBIX (DaKTOB.

PaccMoTpuM OJIMH M3 TaKUX IMPUMEPOB.

1. Tlpumep (cratesa «Gender, law and jurisprudence»):

Law’s modus operandi, the conventions and techniques which govern it as

a discursive practice

Modus operandi (zam. oopa3 deiicmeus) 3axona, ycio8HOCMU U NPUEMDL,

KOMOopbvle Onpeoesisiiom e20 Kak OUCKYPCUBHYIO NPAKMUKY

[Ipu mepeBojae MNpHUBEAECHHOrO cioBocodyetanuss Modus operandi Mbl B
TIEPBYIO 0Yepe/Ib 0OPATUITUCH K CIIOBAPIO JTATHHCKUX KPBUTATHIX CJIOB M BEIPAKCHUM,
COOTBETCTBYIOIIIAS CIIOBAPHAS CTAThsi KOTOPOTO JAET CIIEAYIONIEe TOJIKOBAHUE ITOTO
BbIpaxkeHus: «Crnocod NeUCTBUN, METOJbl KOTO-TUOO WJIM MEXaHU3M JIeUCTBUS
4ero-nmuoo» [7, ¢. 456]. UtoOsl afeKBaTHO MepeaaTh CIEMU(PHUKY JaHHOTO CIOBOCO-
YeTaHUs KaK HHOS3BIYHOTO AJIEMEHTA, OMUCHIBAIOIIETO OCOOCHHOCTH ACSITEIIbHOCTH
3aKOHA W MOAYEPKUBAIONIETO CMBICI BCETO MPEIOKEHUS B IIETIOM, MBI OCTaBIISIEM
€ro B TEKCTE B TOM BHUJIE, KaK OHO yMOTPEOJIICHO aBTOPOM, HO JIJIsI PYCCKOSI3BIYHOTO
YUTATEIIS, He 3HAKOMOTO C JIAaTBIHBIO, B CKOOKaX J1aeéM HE TOJIBKO IEePEBOJI CIIOBOCO-
YeTaHus, HO M YKa3blBaeM ero stumosioruto: Modus operandi (nam. obpa3z Oeti-
cmsust). Takum 00pa3om, B JaHHOM CJIy4ae HAaMU MCIIOJIb30BaHA TaKas epeBoI4e-
cKas TpaHchopMalus KaK nosCHAUWUL Nepesoo.

Takum 06pa3om, B 3aKITIOYEHUE BCETO BHIIIECKA3aHHOTO JIEJIA€M BBIBOJ] O TOM,
YTO cHenuUKy MepeBoja IPUINIECKON JTEKCUKN U TEPMUHOJIOTHH 9acTO COCTaB-
JISTIOT TaKUE CIIOXKHBIC S3BIKOBBIC SIBJICHUS KaK MOTMCEMUsS (MHOTO3HAYHOCTD), MH-
TEPHAIMOHAIBHOCTh IOPUINIECKUX TEPMHUHOB, UMIUTUIIUTHOCTH ((hopMasibHAs HE-

BBIPAKEHHOCTH PsiIa KOMIIOHEHTOB 3HAYEHHS) TOI'O MIIM HHOI'O TEPMHUHA, HAINYHE
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TEPMUHOB MHOS3BIYHOTO MPOUCXOXKACHHS U T.1., YTO TpeOyeT  OT MEPEBOIUMKA,
BO - IIEPBBIX, UCTIOJIB30BaHUS B IIpOLIecCe padOThI HAJl TEKCTOM OOJIBIIIOTO KOJIUYe-
CTBa PA3JIMYHBIX CTICIIMAIBHBIX JIEKCUKOJIOTMUYECKUX CTIPABOYHUKOB U JABYSI3bIYHBIX
cJI0Bapel i1 yTOUHEHHS CMBICIIA MPOOJIEMHOM MPaBOBO TEPMHUHOJIOTHH, &, C APY-
rOil CTOPOHBI, ITYOOKOTO U3YYEHHS] KOHTEKCTa €€ YIOTPeOJIeHUs ¢ TEM, YTOOBI KO-
HEYHBIA YUTATENb MOJYYUI MPHU MPOUYTEHUU MEPEBEICHHOIO TEKCTa MOJHYIO WH-

dbopmaruio, 3aJI0KEHHYIO B IEPBOUCTOYHHKE.

2.3. Cpneunpuxka mnepeBoJa HAYYHOI0 IOPUIMYECKOr0 TEKCTa

Ha CHUHTAKCHY€CKOM YPOBHE

OrtoT maparpad Hameil paOOThl MOCBAIIEH aHAIU3y cHeuu(UKU MepeBoaa
C aHTJIUHCKOTO S13bIKa HA PYCCKUH S3bIK HAYYHBIX IOPUANYECKUX CTaTEl HA CUHTAK-
CUYECKOM YPOBHE C 0OOCHOBAHHMEM TEX MEPEBOIUYECKUX PEIICHUMN, KOTOPHIA ObLIH
MPUHATHI HAMH B TPOIIECCE TIEPEBO/Ia TEKCTOB.

|. YUnenenue npeonosicenutl

Kax MbI yka3bIBamu yxe B IEpBOi I1aBe, TpaHCHOPMAIMK JaHHOTO BHJIA, KaK
MPaBUJIO, IPUMEHSIOTCS B MPOIECCE TIEPEBOJIA C IEJIbI0 WICHEHHS OJIHOTO CIIOXK-
HOTO MPEJJI0KEHUS OPUTHHATBHOTO TEKCTa Ha JBE WK 00Jiee OT/eIbHbIC MTPEINKa-
TUBHBIC CIMHHMIIBI, TP 3TOM TIPH 3TOM CJIOKHBIE KOHCTPYKIIMM CHHTaKCHCa Mpe/-
J0KeHu# 3ameHsroTes npocteiMu. CornacHo mHeHuto O.B. 3ankosel, 310 aena-
€TCsl BCIEACTBUE TOTO, YTO «CJIOKHOCOUUHEHHBIE U CIIOKHOTOJYMHEHHBIE MPEIO-
YKEHUS, IIIUPOKO HCITONB3YIONTUECS B FOPUIMYSCKUX TEKCTaX, MOTYT MPEICTABIISATh
CYIIIECTBEHHYIO CJIOKHOCTH B MPOIIECCE TIEPEBO/IA, TAK KAK OHU YaCTO OTIUYAFOTCS
HEOOBIYHOW JIJTMHOM, & TaK)Ke MPUCYTCTBUEM OOJIBIIIOTO YKMCIIA MPUAATOYHBIX U O-
HOPOJHBIX WICHOB...» [16, ¢. 162].

1. TIpumep (craths «Epistemic closure and the Scheter case»):

Lawyers for the NRA and the Department of Justice were looking for test

cases, but Schechter wasn’t one of the candidates those lawyers focused on, and

Pearson had no particular knowledge about the government’s litigation strategy.
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FOpucmvr HCA u Munucmepcmea rocmuyuu 3aHUMAIUCL HOUCKOM Oell-Rpe-

uedenmos. Illexmepwl ne Ovliu memu KaHOUOAMamu, Ha PoKYCUpO8aIOCy Ux 6HU-

manue, a ITupcon He umen KOHKPEMHbIX C8eOeHUll 0 cmpamezuu cyO0eOHbIX NPasu-
MenbCMEEeHHbIX MHCO.

B mpomecce mepeBoga MPUBEACHHOTO BBIIMIE MPEII0KEHUS C aHTIUHCKOTO
sSI3bIKA Ha PYCCKHI MBI OCYIIIECTBIIIM €TI0 YWICHEHHE Ha JBa JAPYTUX MPEIOKCHUS,
UMEIOIINX OTICIIBHBIC MPEIUKATHBHBIC CTPYKTYPBI. B TaHHOM citydae BBIOOP 3TOTO
TIEPEBOUECKOTr0 IIpreMa ObLIT 00YCIOBIICH IIPAarMaTHYECKUMH COOOPaKCHHUSIMU; MBI
MIOCTABHJIU 1IEJIbI0 OCBOOOJUTH MEPEBOJIUMBIC MPEIOKCHHUS OT TeX KOMMYHHKA-
TUBHO-M30BITOYHBIX CHHTAKCHYECKUX 00OPOTOB, YTO B IIPOTHBHOM CJIydae CAeIIain
OBl CMBICJI OPUTHHAIBHOTO TPEIJI0KECHUS HE BIIOJHE SICHBIM JJISI PYCCKOTO YHTa-
tenst. OCyIIeCTBICHHOC HAMHM YICHCHHE NMPEIIOKCHUS YIPOCTHIO CHHTAKCHYE-
CKYIO CTPYKTYPY KaXXJ0T0 M3 TOJYyUYCHHBIX IPU IIEPEBOJIC MPEIIONKCHUHN, IIPU STOM
oOITUi CMBICI TIPEIJIOKCHHS TICPBOMCTOYHUKA JIOHSCEH JI0 PEIMITHCHTA B IIOJTHOM
CBOEM O0BEME.

2. IIpumep (craths ««Gender, law and jurisprudence»):

While it is true that, broadly speaking, legal and social arrangements do still
tend to work to men’s benefit and women’s disadvantage, the gendered effects of

regulatory regimes may vary, making it is wrong to assert that law, always and

inevitably, assumes a male point of view.
XOmﬂ, ()eﬁCH’I@umeJleO, 6 WUUPOKOM CMbICIIE NPABOBLLE U COYUAIbHbIE MeXd-
HU3Mbl 6Ce eue umerom meHaeHlﬂliO pa60mamb Ha O1a2o MYOHCHYUHR U 6_)%146]?6 HCEH-

WUH, 2eHOepHble NOCIe0CMEUsL HOPMAMUBHBIX Oa3 Mo2ym gapbuposantv. dYmo yka-

3bl8aem HA HEKOPPEKMHOCMb YIMEEPHCOCHUSI O MOM, YMO 3AKOH 6ce20a U Heus-
0edHCcHO npeononazaem MyH#CCKyo moyKy 3peHus..

[IpuBeneHnHoe BbIIIE MPEIOKEHNE TPECTABIISAECT COOO0M €Ile OJUH TMPUMep
MEPETPYKEHHOCTU CIIOKHOTO TPEJIONKEHUSI OPUTHHAJIA OOJBIINM KOJIHMYECTBOM
CUHTAKCHUYECKUX 000POTOB, CPEJICTB COIO3HON U OECCOIO3HOM CBSI3H, B CBSI3H C UEM

nepeaada ero OCHOBHOTO CMBICTIA TIPH TEPEBOJIE CTAHOBUTCS MpodieMaTinaHoi. Bo
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n30eXaHue 3TOro HaMu ObUIO OCYIIECTBJICHO YJICHEHHUE HaHHOTO CIOXKHOTO Mpe-
JIOKEHUS Ha JiBa 0oJiee MPOCThIX 0e3 yTpaThl CMBICTA KaK MPEATIOKEHUS B LIETIOM,
TaK U OTACJIbHBIX €r0 COCTABIIAIONIMX.
Il. O6veounenue npeonorcenuii

Kax mMbI yka3piBau B epBoil riaBe Halie padoThbl, HAyYHBIH CTUIIb AHTITIUH-
CKOTO M PYCCKOTO SI3bIKOB, B YACTHOCTH, B CHHTAKCUCE, OTIMYAETCI KaK CXOXKHUMHU
IpU3HAKaMU, TaK U PAJIOM pa3nuduii. B cBs3u ¢ 3TUM HepeaKo BO3HUKAET HE00XO-
JMMOCTH IPH MEPEBO/IE TEKCTa UCTIOIB30BATh TAKYIO IEPEBOAUECKYIO TpaHChopma-
LU0 KaK 00bEMHEHUE NPEJI0KEHNN, IPU KOTOPOM ABa WM 00JIe€ MPOCTHIX MPei-
JIO’)KEHHUSI MEPBOMCTOYHHMKA MPeoOpa3yroTcs B OJHO cllokHOoe. PaccmoTpum npu-
MEpBHI.

1. TTpumep (ctaTths «Gender, law and jurisprudence»):

Pioneering feminist legal scholar, Catharine MacKinnon, goes further. She
asserts that law is male, expressing and enacting men’s power over women.

Qemunucmra Kamapuna Maxkunnon, 6yoyuu nuorepom 6 obracmu npasa,

uoem eue oanvuie, ymeepicoas, umo npaeo OCHOBAHO HA MYMHCCKUX NPUHUUNAX,

OHO 8bIpAdCAem U HACANCOAem 81ACNb MYHCUUH HAO HCEHUWUHAMU.

B ykazaHHOM BbIllIE€ IPUMEPE MPEICTABJICHBI JIBA OPUTMHAIIBHBIX MPEIIOKE-
HUSI, KOTOPBIE MBI B MPOIIECCE MEPEBOJIa Ha PYCCKUM S3bIK 00beTuHUIN B 0HO. Oc-
HOBHOW MPUYUHOW HCIOJIb30BAHUS TMOJOOHOM MEPEeBOAYECKON TpaHchopmaruu
CTaJIO OTMIACEHUE, YTO CMBICH OTACIbHBIX MPEJIOKEHUN MPU MepeBoie OyAeT HeH0-
CTATOYHO TOJIHO BBIPAXKEH, TAKUM 00pa3oM, O0BEIMHEHHE MPEJI0KEHUHN SIBUIIOCH
pemarmmM (HakTopoM IS JOCTHKEHHUS ONTUMAJIBHOTO KauecTBa UX MepeBoa.

Il. 3amena unenos npeonosicenus

B stoMm noapasznene HE0OXOIUMO OTMETUTh, YTO MEPECTPOiika CUHTAKCHYe-
CKOHM CTPYKTYPBI IIPEIJIOKECHUS B MPOIIECCE MEPEBOJa YaCTO BBI3BIBACTCS HEOOXO-
JMMOCTBIO TIEpeJaul TaK Ha3bIBAEMOT0 «KOMMYHUKATUBHOI'O YJICHEHHS MPEJJIO-
»kenusi. B coorsercTBum ¢ MEeHUeM C.I'. bapxynaposa, «3To BelleT Kk nmpeodpa3zoBa-
HUIO aHTJIMUCKOTO MPEJIOKEHUSI MPU MEPEBOJIE HA PYCCKUN SI3bIK, MPU KOTOPOM

oAJICKAIICC MOXKET OBITH 3aMEHEHO BTOPOCTCIICHHBIM YJICHOM (O6CTO$IT€JIBCTBOM
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WIH JTOTIOJTHCHHWEM), a JOIOJIHCHNEe, HalpUMep, CTAHOBUTCS IOJIJICKAIIAM B PyC-
CKOM TpetoskeHum» [8, ¢. 198].

B npumepe, npuBe1eHHOM HIUXKE, MBI B IIPOIIECCE TIEPEBO/Ia AaHTIMHCKOE TI0/1-
nexamee Josh Blackman and Shlaes B pycckom si3pIke ciennaiy JTOTOJHCHHEM, a
JOTIOJTHEHHE MY CriticisSm mpeoOpa3oBalii B IO IJICKaIICE.

1. TIpumep (craths «Epistemic closure and the Scheter case»):

Josh Blackman and Shlaes responded to my criticism.

Mosa Kpumuka He ocmanacst HezamedeHHou co cmoponvl [Icowa bak-

mana u Imumu Illnenc.

JlaHHas IepeBoIIecKast TpaHchopMalysi ObljIa UCIOIB30BaHA HAMH C TEJIBIO
ONTUMAJIHHOTO BBIACIICHUS KIFOYEBOW MBICIIH JTAHHOTO MPEJIOKEHHUS, 3aKITFOUCH-
HOU, 110 HaIlleMy YOCKICHHIO, B CIIOBOCOUETAHUU MY CritiCiSm — mos kpumuxa.

IV. Ilepecmanoska cnos 6 npednoxcenuu

B miepBoii ri1aBe MbI TOBOPHIJIM O TOM, YTO 3a9aCTYIO CTPYKTypa PYCCKOS3bIU-
HBIX OTJCIbHBIX TSPMHUHOB M MPEIIOKECHNN HE HMEET COBIAJCHHI CO CTPYKTYPOH
AHTJIMICKUX aHAJIOTOB, YTO BBI3BIBAET HEOOXOIMUMOCTD MPH MIEPEBOIE TpHOLEraTh K
TaKOW MEPEeBOTYECKON TPaHCHOPMAIIUU nepecmaHO8Ka Cl08.

1. TIpumep (craths «Epistemic closure and the Scheter case»):

| proceed with three sets of observations, the first two about Justice Gor-
such’s factual assertions, the third about other features of Shlaes’s and Blackman’s

responses.

llanee 5 evidensio mpu psoa HabIOeHUll, U3 KOMOPbIX nepavie 08a Kaca-

romcest hakmuyeckux ymeepycoenuit /Incacmusza Iopcyxa, a mpemve omHOCUMCS

K onucanuro opyeux omeemos Illneiic u bnyxmana.

W3 sToro mpumepa BUIHO, UTO MPH MEPEBOAE NPUBEACHHOTO BBIIIE MPEAJIO-
KEHH ObLIa UCTIOJIB30BaHA nepecmaHoB8Ka Cl08, TO €CTh, IO3ULIUN OTAEIBHBIX CJIOB
OpUTHHaja ObUIH 3aMEHEHBI Ha IPYTHUE B SI3bIKE MEPEBOIa. ITO OBUIO OCYLIECTBICHO
C LIEJBbI0 HAWIYYIIEH aanTalyy EPEBOIUMOr0 MPEMIOKEHNS K HOpMaM PYCCKOTO

A3bIKA, ITOCKOJIBKY MMCHOTCSI HCCOOTBCTCTBHSA A3BIKOBLIX I'PAMMATUYCCKUX 0co0eH-
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HOCTEN aHTJIMUCKOTO U PYCCKOTO SI3bIKOB, IPH KOTOPBIX B AHIVIMMCKOM IIPEIIIOXKE-
HUU BO3MOXKHA MPEMNO3UINS UMEHU COOCTBEHHOTO, CTOSIIETO B ITOCCECCUBHOM Ta-
JIekKe, TI0 OTHOUIECHUIO K 0003HAYaeMOMY MM MPEAMETY (SBJICHHIO), @ B PYCCKOM
S3BIKE 3TO B IPAMMAaTHYECKOM IIJIaHE HE MPEICTABIISETCS BOSMOKHBIM.

2. Tlpumep (crates «Gender, law and jurisprudence»):

Pioneering feminist legal scholar, Catharine MacKinnon, goes further ...

Demunucmka Kamapuna Maxkunuon, 0yoyuu nuoHepom 6 _odaacmu

npasea, uoem ewje oaivlie...

B npuBeieHHOM BBIIIIE IPEITIOKCHUH TaKasl IEPEeBOICCKAsT TPAHC(HOPMAITHS
KaK nepecmanoska ciog Oblia OCYIIECTBIICHA HAMH IO CJIEAYIONIeH MpHYMHE: B
MPEIIOKEHUH TIEPBOMCTOYHHKA TIPEICTABICHA ampuOymueHas epynnd, B KOTOPYIO
BXOJIUT I1eJ1ast IIEMOYKa ONPEICICHUN, COCTOSIINX U3 ABYX CYIIECTBUTEIBHBIX, IIPH-
JaratelbHOTO U TepyHIus B 0011eM majiexe. B rpaMMaTuyeckoM miiaHe B aHTIIAN-
CKOM $I3bIKE TAaKHE IIETIOYKHU SBIISIOTCS HEJSTMMBIMU U BBICTYIIAIOT BCET/Ia KaK €U~
HOE 11eJI0€ B KaUeCTBE OINPEAETICHHs TOrO WM OHOTO 00bEKTa WK sBiieHus. B pyc-
CKOM SI3bIKE TOJJOOHOTO SI3BIKOBOTO SIBJIEHUSI HET, TIO9TOMY MBI TIPH MIEPEBOJIEC Pa3-
JICJTAIIA €€ Ha YacTH, B JAHHOM CIIy4ae, IBE, COTJIACHO CTPYKTYPHO-CEMaHTHUYECKIM
OCOOEHHOCTSIM Ka)XJ0r0 U3 KOMIOHEHTOB U OMPEETUIIN JIJIi HUX COOTBETCTBYIO-
IIYIO MTO3UIUIO B IEPEBOJHOM IMPETIOKEHUH.

V. Cunmaxkcuueckoe ynoooonenue

JlaHHy10 TIepeBOAUECKYI0 TpaHC(POPMAIIUIO TaK)KEe MOXKHO Ha3BaTh JOCIOB-
HBIM TIEPEBOJIOM, TIPU KOTOPOM, coryiacHo MHeHHI0 A.B. @enopoBa, «cHuHTaKcH4e-
CKasi CTPYKTypa MepBOMCTOYHHKA TPEOOPa3yeTCs B TOKIECTBEHHYIO CTPYKTYpY Tie-
peBoaHOrO s3biKa» [46, c. 131].

1. TTpumep (cratbst «Gender, law and jurisprudence»):

It is true that in recent decades the subject has undergone considerable

transformation

Imo _npasoa, umo 6 nocieoHue 0ecamuiemus IMon._60npoc_npemepneli

3HavumesibHble npe06pa308anuﬂ
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B manHOM mpuMepe Oblia MCIIONB30BaHa, KaK YK€ YKa3aHO BBIIIE, TaKas Iie-
peBoIuecKasi TpaHcopMaIis Kak 00c108HblU nepegod. I10CKOIbKy CTPYKTypa pyc-
CKOTO s13bIKa IMEET B CBOEM COCTaBE CHHTAKCUYCCKUE CPENICTBA, aHAJIOTHYHBIC OpH-
THHAITy, MBI COWIH 11eJIeCO00pa3HbIM HCIIOIb30BAaTh UX B MPOIIECce MepeBoia yKa-
3aHHOTO BBIIIE MPEJIOKCHUS.

2. Tlpumep (crates «Gender, law and jurisprudence»):

Similarly, Ngaire Naffine speculates that ‘a problem of sex [is] bias built

into the very forms of law’.

Cxo0nvim oopasom, Heaup Hadhdun nonazaem, umo_«npoodiema nona -

MO NPeds3amocHLb, 6CHPOCHHAA 8 camy hopmy npasay.

B IIPpUBCACHHOM BBIIIC IIPCIJIOKCHHHN MBI TAKIKC COYJIH HGHGCOO6p213HI:IM
IPUMEHUTh TaKyl0 TpaHCPOPMALMIO KaK CcuHmaxcuyeckoe ynooobiaenue, TO-
CKOJIbKY, BO-IICPBLIX, HaHHBIﬁ IIpUEM 34CCh HC IIPOTHUBOPCUYHUT HOPMAM PYCCKOI'O
A3bIKA, BO-BTOPHBIX, AACKBATHO BOCIIPOU3BOJNUT OPUTHHAJIbHYIO CTPYKTYPY CHUHTAK-
CHCa HAYYHOI'0 OPpUINYCCKOT'O BLICKA3bIBAHM .

VI. Fpammamuqecmﬂ 3amena yacmu pedu

Kak yxe yka3pIBajgoch B IEPBOM rjaaBe Hamel paboThl, MO MPUYHUHE OIpee-
JICHHBIX 0COOCHHOCTE!, MPUCYIIINX aHTJIMHCKUM HAYYHBIM TEKCTaM, B IIPOIECCe me-
pPEBOJIa X C aHTJIUKMCKOTO SA3bIKAa HA PYCCKUU € LEJIBIO COITIaCOBAHUSA UX C HOPMAMH
PYCCKOTO A3bIKa IEPEBOAYHK YAaCTO 00s13aH HCIIOJIL30BAaTh TAaKYIO IICPEBOAYCCKYTO
TpaHC(bopMaumo KaK epavmamudecKkas 3amena 4acmu pedu.

1. Tlpumep (crates «Gender, law and jurisprudence»):

In this chapter, | consider two debates which occupy a central place in the
jurisprudence curriculum.

B smoti enase s paccmampuearo 08a 00Ccyxicoenus, 3aHUMauue yenmpais-

HOe MeCmo 8 YueOHOL npocpamme no 1pUCnpPyOeHyuUuU.
B npuBeneHHOM BbIIIE MPEMJIOKEHUA MBI IMPU MEPEBOAE C AHTIUKUCKOTO
s3bIKa Ha PYCCKUM 3aMEHUJIU TJIarojia OCCUPY — 3axumarom Ha TMPUYaCcTHUE HACTOS-

ero BpCMCHHU MHOKCCTBCHHOI'O Y CJIA 3aHUMAaroujue. I[aHHaH 3aMeHa OJIHOM YacTHu
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peuu Ipyroi 06vacHAemcs CTPEMIICHIEM ONITUMU3HPOBATH C OJHON CTOPOHBI, Pop-
MAaJIbHOE IMMOCTPOCHUE MEPEBOJHOIO MIPETIOKEHUS, C IPYTOU CTOPOHBI, TPUIATH EMY
OoJiee HaydHOE O(OPMIICHHE, TTOCKOJBKY MPUYACTHBIE 000POTHI OOBIYHO COCTaB-
JSAI0T 3HAYUTENbHYIO 4YacTh HayyHoro tekcra. Kak mumer O.FO. Hosukoga,
«B HAYYHBIX TCKCTAX HAXOIAT IMIMPOKOC IMPHUMCHCHUC KaK ITOCTIIO3UTHUBHBIC IIpHU-
YaCTHBIC O60p0TLI, TaK WU IIPCIIO3UTHUBHLIC. HOCJ’IGI{HI/IG nepecaaroT I/IH(i)OpMaHI/I}O
CKaTo, YTO BBI3BAHO CITIOCOOHOCTBIO MPEMO3UIIMH NPEICTABIATh HHPOPMALIMIO KAK
JaHHOCTh, B KAY€CTBE COMYTCTBYIOIINX CBeAeHU» [36, ¢. 43-45].

2. Ipumep (cratbs «Gender, law and jurisprudence»):

To reject the claim that law is male, however, is not to conclude that law is
not gendered in just the ways MacKinnon suggests.

Oo0nako omkKjioHeHue Vm€€p9fca€HLtﬂ O mMom, 4mo 3aKOH OCHO6AH HA M)YoiC-

CKOM MUPOBO33PEHUU, HEe 03HAYAem, 4mMoO HYIHCHO COelambv 3aKII0YeHUue OMHOCU-
MenbHO OMCYMCMEUsl 2eHOEPHO20 ACNEeKmMA, Jedcauie2o 8 OCHO8e 3aKOHA, KaK Mo
npeonazaem MaxkKunnoH.

B npuBeieHHOM BBILIE IIPEUIOKEHUH B PE3YJIBTATE €r0 MEPEBOAA C aHTIIUM-
CKOT'O $I3bIKAa Ha PYCCKHI ObljIa OCYIIECTBICHA 3aMeHa riarosia B ¢opme HHPUHU-
ThBa t0 reject — omkionssms Ha CyIIECTBUTEIbHOE omKIoHeHue. [I0CKOIbKY HH(H-
HUTHBHAs (Qopma riarojyia, CTOslias B Haydaje NMPEAJIOKEHUs, MOYTH HE HECBOM-
CTBEHHA CTPYKTYPE PYCCKOS3BIYHBIX MPEMIOKEHNN, UCIIOIB30BAHUE TAHHOTO IIEpe-
BO/IYECKOT0 NpHeMa ObLJIO BBI3BAHO HEOOXOMMOCTHIO MAaKCUMAIbHO aJIallTUPOBATh
MEPEBOJMMOE TPEMIOKEHNE K HOPMaM PYCCKOrO JUTEPATypHOTO M HAy4YHOTO
A3bIKA.

Ha ocHoBanuu aHanu3a nNpuBEJCHHBIX B 3TOM Haparpade npuMepoB Mbl Jie-
JIA€M BBIBOJ O TOM, UTO OIPEAEIEHHBIE PA3INUN, TPUCYIINE CUHTAKCUYECKOMY T10-
CTPOCHMIO HAYUYHBIX IOPUINYECKUX TEKCTOB B AHITIMMCKOM M PYCCKOM S3BIKaX, Je-
Jar0T HEOOXOAMMBIM B MPOIIECCE UX MEPEeBOAA MPUMEHEHHE PA3TUYHBIX CHHTAKCH-
YecKux TpaHchopmaluii 1 npeoOpa3zoBaHuii, KOHEUHOH 1I€JIbI0 KOTOPBIX SIBIISETCA

JOCTHKCHUC MaKCUMaJIbHOM AJICKBATHOCTH IICPCBOAHOTO TCKCTA.
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2.4. Crnenuduxa nepeBosa Hay4HOro IOPpUAUYECKOr0 TEKCTA HA CTUJIN-

CTUYE€CKOM YPOBHE

Kax MBI TOBOpHIIH YK€ B IEPBOM TJIaBE, CTUIIh U3JI0KEHUS HAYIHOTO FOPU/THU-
YECKOTO TEKCTa HEOOXOAMMO JIOJKEH COOTBETCTBOBATH CTHIIFO aHAJOTUYHOTO Ma-
Tepuaja Ha s3bIKe, Ha KOTOPBIA OCYIIECTBISIETCS MEPEBOJI, XOTS B OMPEIEICHHBIX
CIIyJasiX CTHUJIb MaTepralia IEPBOUCTOYHUKA B TIEPEBOJIC TAKIKE MOKET OBITH COXpa-
HeH. PaccMOTprM 3TO Ha KOHKPETHBIX MTPUMEpax.

1. Ilpumep (cratesa «Gender, law and jurisprudence»):

Few courses elicit such mixed student responses as Jurisprudence and/or Le-

gal Theory.

B _meuenue HeckobKUX Kypco8 6ulasisaomcsi He0OHO3HAUHble PeaKuuu

CMYOeHmMOo8 HA MaKue QUCUURIUHBL KAK IOPUCHPYOeHYUs U / UlU Meopusi npaesa.

B mpuBeneHHOM BbIIIE NMPUMEPE CTUIMCTHUKA MCXOIHOTO TMPEJIONKEHUS HE
COOTBETCTBYET CTHJIMCTUYECKHMM HOPMaM sI3bIKa MEPEeBOAa COTIACHO CIEAYIOIINM
nyHkTaM: 1. CnoBocouetanue FEW COUrSeS siBNsieTCS UMIUTMIUTHBIM, TO €CTh, HE
BCE KOMITOHEHTHI €T0 3HAYCHHSI HIMEIOT ()OpMAITbHOE BRIPAKECHHE; B PYCCKOM SI3BIKE
HET aHAJIOTOB TAaKOMY SI3bIKOBOMY SIBJICHHIO, IOATOMY CJIOBOCOYETAHUE TIPH Tepe-
BOJI€ OBLIIO JOTIOTHEHO HEJOCTAIOIIMMU JICKCHYECKUMU KOMITOHEHTAMH C TIOMOIIIIO
nepeBoIYECKON TpaHChOpMaLIUK Jiekcuyeckoe dobasieHue (pacuiupenue). 2. c-
XOHOE clIoBocoueTaHre Mixed responses He COOTBETCTBYET CTHIIIO SI3bIKa Tepe-
BOJIa, TOCKOJIbKY TIEpeBE/ICHHBIC HA PYCCKUM SI3BIK OTAEIBHBIC CJI0BA U CJIOBOCOYE-
TaHWE B IICJIOM HE MTPUHAIICKAT K KATETOPUU HAYIHOW TePMUHOJIOTHH. JIJIT MaKCH-
MaJbHOTO MPUOIMKEHHS K HAYYHOMY CTHITIO TIEPEBOIUMOTO TIPEIIIOKECHHS, OPUTH-
HAJILHOE CJIOBOCOYETaHUEe MiXed reSponses B si3bIKe MepeBoa ObLIO MPEICTABICHO
KaK HeoOHO3HAuYHble peakyuu, B KOTOPOM IpHIaraTelIbHOe HeOOHO3HAYHblEe OTHO-
CUTCS K OOIIETUTEPATyPHOMY CTHITIO, a CYIIIECTBUTEIBHOE peakyuu — K OOIIeHayY-
Hoii siekcuke. 3. C 1enpio Hanboliee ONTUMAFHOTO COOTBETCTBUS MEPEBEACHHOTO
TEKCTa HAYyYHOMY CTHITIO, I€UCTBUTEIBHBIN 3AJI0T TIPEIJIOKESHISI OpUTHHAIA TIPH TIe-

PEBOAC ObLT 3aMEHEH Ha CTpa,HaTGHBHBIfI, ITOCKOJIbKY, KaK YKa3bIBAJIOCh B HCpBOﬁ
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IJIaBe, B TEKCTaX HAYYHOTO CTHIISI KaK aHTJIMHCKOTO, TaK U PYCCKOTO SI3BIKOB IIeJIe-
CO00pPa3HO UCTIOIH30BAHNE MTACCUBHBIX CHHTAKCUUECKUX KOHCTPYKITUH.
2. [Tpumep (craths «Gender, law and jurisprudence):

Suppose instead that law and life are just so hopelessly intertwined that de-

picting their relation in some total or unconditional sense is simply not possible.
Bmecmo smoeo coenaem I’ZPQOI’ZOJZOO;‘C@HMQ 0 MOM, UmoO 3dKOH U IHCU3Hb mMAK

MmMEeCHO nepenjienternbl dpye c ()pyZOM, umo u3o6pa9fcenue Ux CeA3u 6 KAKOM-nio no.i-

HOM Ui 6e3yCIO08HOM CMbICILE NPOCHO HEBO3MONCHO.

B maHHOM mprMepe CTHIMCTHYECKUE CI0KHOCTH IIPH IIEPEBO/IE BHI3BAIIO HC-
xogHOoe Hapeuue hopelessly, 3HaueHHe KOTOPOro B PyCCKOM sI3bIKE MproOpeTaeT
3HAYUTEIIBHYIO YMOLIMOHATIBHYIO OKPACKy: Oesznadesicno. C 1eNblo HeUTpaTu3aliiu
SMOIIMOHATBHOCTH U MMPUAAHUS OOJIBIIEH CTPOTOCTH CTHITIO IIEPEBOIMMOIO IIPEIO-
JKCHHUS, Mbl 3aMCHUJIM TIpHU TiepeBojie Jekcemy hopelessly Ha cioBo mecho, nmpume-
HUB MIEPEBOTYCCKYIO TPAHCPOPMALIUIO JieKcuueckas samena. [Ipu 3TOM yka3zaHHas
JICKCHKO-CTHIIUCTHYECKAs 3aMeHa He MTPHUBeJia K yTpare 00IIero CMBICIA TIPEIIoKe-
HUS IEPBOMCTOYHHKA.

3. [Tpumep (craths «Gender, law and jurisprudence»):

Let’s begin with the distinction between what is real and how we perceive

and/or represent what is real, the troubling dichotomy between matter and mean-

ing.

Mooicno nauame C pasiudus Meofcdy mem, 4no ecmsv pedjlbHoCnib, U mem, KaKk

Mbl BOCNPUHUMAEM U / UTU NPEOCMAasiieM M) PealbHOCHb, HPODIeMAmUYHYI0 Ou-

XOMOMUIO MeXHCOY Mamepuell U CMbLCTIOM.

B npuBeseHHOM BblIllie IPUMEPE HAIll MHTEPEC B TUIAHE CTHJIS BBI3BAJIO HC-
xoqHoe cioBocoueTanue the troubling dichotomy. Jleso B ToM, YTO OHO COCTOMT U3
JBYX JIEKCeM, ojHa M3 KOTophix (troubling) mpuHamIekuT OOIIETUTEPATYPHOMY
CTHJIIO, TOr1a Kak BTopas (dichotomy) oTHOCHTCS K KaTeropuu OOIEHAYIHOH JIeK-
CHKH MHOS3BIUHOM (Tpedeckoit) stumosnoruu. [Tockonbky Tepmun dichotomy sims-

CTCA MHTCPHAIMMOHAJIM3MOM M Ha PYCCKOM A3BIKC UMCECT TO K€ CAMOC 3HAYCHHUC, YTO
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U B QHIJIMICKOM, T. €. pazoeieHue, paz08oeHie, Mbl TICPEBEIH €ro PYyCCKHM COOT-
BETCTBYIOIIUM KOPPEIIATOM OUXOMOMUSL, KOTOPOE MPU ITOM TAK)KE COOTBETCTBYET
HAyYHOMY CTHJIFO PYCCKOTO si3bIKa. UTO Kacaercsl JAPYroro aHIIMHCKOTO CJIOBa
troubling, mel counu ero B komOuHanuu ¢ Jekcemoii dichotomy He coBcem cooT-
BETCTBYIOIIMM CTaHAapPTaM HAyYHOTO PYCCKOSI3BIYHOTO CTHIIS, B KOTOPOM BCE CO-
CTaBJISFOIIME CIOBOCOYCTAHUH 1 (Ppa3 JOIDKHBI MAKCHMAIBHO COBIAIaTh CTHIIUCTH-
gecku. [loaToMy npu mepeBojie UCX0IHOE O0IenuTepaTypHoe npudactue troubling
OBLIO 3aMEHEHO Ha PYCCKOSI3BIYHOE TPUIIATaTeNIbHOE npodiemMamynast, IpUHaJJIe-
)Karree K 00ICHayYHOMY CTHITIO TaK e, KaK U OTPEIEIIIEMOE UM CYIIECTBUTEIILHOE
ouxomomust (mepeBoIIecKas TpanchopMarus gexcuveckas zamena). Takum oOpa-
30M, CTHJIMCTUYECKAS IIEJIOCTHOCTh CIIOBOCOYCTAHHS U TIPEJIOKEHUS B IIETIOM TIPH
nepeBojie ObljIa COXpaHEHa.

Takum 06pa3oM, Ha OCHOBAaHHHU BCETO BBIIICU3I0KEHHOTO B 3TOM maparpade
3aKJIFOYAeM, YTO CTHIIMCTHYECKHE HECOOTBETCTBHS, MPHUCYIINE HAYYHOMY CTHIIFO
AHTJIMICKOTO U PYCCKOTO SI3bIKOB, CIIOCOOHBI KOPPEKTHPOBATHLCSI C TIOMOIIIBIO KOH-
KPETHBIX JICKCUYECKUX (B TAHHOM CITydac) MepeBOAYCCKUX TPAHCHOPMAITUIA, TAKIX

KaK JIEKCUYeCKasl 3aMEHa U JISKCHUYeCKoe J100aBlieHue (pacuiupeHue).

BbIBOABI 10 BTOPOIi Ii1aBe

1. Ananu3z ocoGeHHOCTEH NepeBo/ia HAyYHbIX IOPUINYECKUX TEKCTOB Ha JIEK-
CUYECKOM YPOBHE BBISIBWJI HAJIWYUE TAKUX KATETOPUU aHIJIMHCKON HOPUANYECKON
JIEKCUKU U TEPMHUHOJIOTUM KaK MOJUCEMHUs (MHOTO3HAYHOCTh), ClIEIMaIbHas IOpU-
JAYECKasl JIEKCUKA, IICEBIOTEPMHUHOJIOIUS, WHTEPHALMOHAIU3MBI, MMIUIULIUTHAS
TEPMUHOJIOTHS, JICKCUKA UHOSA3BIYHON 3TUMOJIOTMU. B KaXK101 JIEKCUUECKON KaTe-
ropuu ObLTH PAaCCMOTPEHBI MPUCYIIUE €1 CEeMaHTUYECKHE U AITUMOJIOTHYECKHUE 0CO-
OEHHOCTH, HA OCHOBAaHUH KOTOPBIX ObLIN MPUHATHI KOHKPETHBIE MIEPEBOAUECKUE pe-
HIEHUS 0 UCIIOJIb30BAHUIO COOTBETCTBYIOIIMX NEPEBOIYECKUX TPUEMOB € TIOJIPOO-

HBIM OITMCAHHUECM KaXA0I'0 N3 HUX.
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2. U3ydenue cnennuku nepeBojia HAyYHbIX IOPUANYECKUX CTaTe Ha CHH-
TaKCUYECKOM YPOBHE MO3BOJIUIIO BBISIBUTH XapaKTEPHbIE 0COOCHHOCTH CHHTaKCHYe-
CKOH CTPYKTYpbI aHIVIMACKUX HAYYHBIX TEKCTOB, YTO OOYCIOBHIO B MpOIECCE Tie-
PEBOTYECKOM PabOTHI HCIIOIB30BATh TAKNE CHHTAKCUYECKUE TIEPEBOTUECKUE TPAHC-
dbopMaIuu Kak YICHEHHE PEI0KCHIN, 00beTMHEHNE TPEJIOKESHNN, 3aMeHa YJIe-
HOB TIPEJIOKCHHUSI, IIEPECTAHOBKA CJIOB B MPEJIOKEHNUH,
CHHTAaKCHUYECKOe YIo00IeHue, rpaMMaTHdecKasi 3aMeHa yactu peu. [1o kaxxaomy
UCTIOJIb30BAaHHOMY TIPUEMY JIaH TIOIpOOHBIN JIMHTBOTIEPEBOTUECKUN KOMMEHTApHUH.

3. Ananu3 ocoOEHHOCTEN MepeBOJa IOPUINYECKUX CTATed Ha CTUIMCTHYE-
CKOM YPOBHE BBISIBUII PSiJi CTUIIMCTUYECKUX PACX0XKICHUN MEX Ty UCXOTHBIM HayU-
HBIM TEKCTOM U TEKCTOM sI3blKa NiepeBoa. Brinenus npumMepsl 1eKCUKO-CTUIIMCTH-
YECKUX HECOOTBETCTBUM, I MX KOPPEKIIUHU MPHU TIEPEBOIE MBI HCIIOJIb30BAU TAKHE
nepeBoUECKHe TpaHC(HOpMALIUY KaK JIEKCUUECKasl 3aMeHa U JIEKCUYeCcKoe 100aBiie-
HUe (pacuupeHue) ¢ moApOOHBIM 000CHOBAHUEM UX TPUMEHEHHUSI.

4. Bce nepedrcieHHbIE BbILIE IEPEBOIUECKHIE MPE0Opa30oBaHusl UCIOJIb30Ba-
JHUCHh C LETbI0 TOCTHKEHUS MAKCUMAaJIbHOM SKBUBAJIEHTHOCTU NPHU MEPEBOJE aH-
TTTMACKUAX HAYYHBIX TEKCTOB IOPUIMYECKOTO TUCKYpca, a TakKe HanOoJiee MOTHOM
nepesayy CMbIciia OpUTHHAJa Ha 3bIKE MEPeBO/Ia.

5. CBoaHas Tabiuia pe3ylbTaToOB aHAJIN3a HAYYHBIX CTaTel IOPUANYECKOTO

JTUCKypca IPUIIaraeTcs.

Ta6anna 1. CBoanasi Tabmna pe3yJbTaTOB aHAJIN3a HAYYHBIX CTaTell I0puanye-

CKOr0 THCKYpca

NoeNe | Ananm3 Ha JieKcHye- AHaJIM3 HA CHHTaKCH4Ye- AHaJIM3 HA CTHWJIMCTHYE-
CKOM YPOBHeE CKOM yYPOBHeE CKOM yYPOBHe

|. Mosmcemus (MHOTO- |. Unenenne npeniosxke- | 1. a) Few courses - B Teuenue

3HAYHOCTD) HHIi HECKOJIbKUX KYPCOB

a) laws or sets of laws - | a) test cases, but Schechter | 6) mixed responses - Heo-

3aKOHBI WJIM PSIJT 3aKo- | - jgen-mpeneaeHToB. Illex- HO3HAYHBIE PEaKIIAN

HOB Tepbl 2. a) so hopelessly intertwined
- TaK TeCHO MePETUIeTEHBI
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0) method of modern
law — meTos coBpeMeH-
HOI'O 3aKOHa

B)  jurisprudence -
IOPUCIPYACHLMS

1. CnenuajbHas
puainiecKas JICK-
CHKa

a) epistemic closure -
SMUCTEMHUYCCKOC 3a-
KPBITUC

0) litigation - Ts:x6a
I11. TlceBmoTepMuHO-
JOoruda

a) violations of law -
HapYLICHHU 3aKOHA

©) government prosecu-
tors - rocygapcTBeHHBIE
IIPOKYPOPEL

B) the Supreme Court -
BepxoBHbI# cy 1

r) the lower courts -uu-
KECTOAMUEC CYIbl

IV. HurepHanmoHa-
JIU3MbI

a) appeal - amemsaus
0) inspectors - uHCMEK-
TOPEI

B) feminism - ¢emu-
HHU3M

V. UMnimuuTHAas Tep-
MHUHOJIOTUSA

a) a test case - meno-

MpeLeeHT

0) vary, making - Bapbupo-
BaTh. UTo

Il. O0bennHeHue mnpensio-
JKeHN I

a) further. She - panbmie,
YIBepKAast

I1l. 3amena 4jeHoB mpena-
JIOKCHU A

a) Josh Blackman and Shlaes
- Mos kputuka

IV. IlepectanoBka CcJIOB
B IPEAJO0KCHUH

a) Justice Gorsuch’s factual
assertions - yTBepKICHHI
Hxacrusa ['opcyxa,

6) Shlaes’s and Blackman’s
responses - orseros Illneiic
u bipkmana

B) Pioneering feminist legal
scholar - ®emunncrka Kara-
puHa MakKKMHHOH, Oyaydu
MIMOHEPOM B 00JIaCTH MpaBa
V. CuHTakcuuyeckoe yIo-
nobJIeHne

a) It is true that in recent dec-
ades - Dro mpaBja, 4TO B I10-
CJICIHUE ACCATUICTUSA

0) Ngaire Naffine speculates
that ‘a problem of sex [is]
bias built into the very forms
of law’ - Hraiip Hadbdun mo-

JJaract, 4To ((l'[p06J'IeMa I1oJia

3. a) the troubling dichotomy -

npoOJIeMaTHUHYIO

MMHIO

AUXO0TO-
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0) had subpoenaed —B&I-
3BaJl IOBECTKOM B CY[
B) curriculum — mpo-
rpamMma o0ydeHHst

VI. Jlekcuka uHO-
SI3BIYHOI ITHMOJIOTHH
a) modus operandi - 00-

pa3 aecTBus

- 3TO MPEAB3ATOCTb, BCTPO-
eHHas B camy (Qopmy
npaBay.

VI. I'pammaTuyeckasi 3a-
MEHAa YACTH pedu

a) occupy - 3aHUMAIOT

0) To reject — oTkIOHEHHE
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3AKVIIOYEHHUE

B maHHO# BBITYCKHOW KBATH(PUKAIMOHHON paboTe OB PACCMOTPEHBI JICK-
CUYECKHE, CHHTAKCUICCKUE U CTHJIMCTUYCCKUE OCOOCHHOCTH IEpPEBOja HAYYHBIX
TEKCTOB IOPUINYECKOT0 JUCKypca Ha nmpumepe crarteil «Epistemic closure and the
Scheter case» («Onucremuueckoe 3akpeitue u aeno [llexteposy), Mapka TymiHe u
«Gender, law and jurisprudence» («Ilomn, 3akoH u ropuctpyaenus») J>xoannst Ko-
HUTCH. AHanmu3 crneuru(UKu MepeBojia IPUIUICCKON JIGKCHKH W TSPMUHOJIOTHH
00yCJIIOBHJI HEOOXOUMOCTh MOAPOOHOT0 PACCMOTPEHHUSI CIIEUU(PHUKN U CYIIHOCT-
HBIX 0COOCHHOCTEH HAYYHOTO FOPHINYECKOTO s3bIka. OCHOBY TEOPETUIECKOTO HC-
CIIEIOBaHMsI COCTABMJIM TPYAbI TaKMX yueHbIX kak P. Newmark, Peter M. Tiersma,
A. Capone, U. Kischel, X. Kpunrc u ap.

B pabote Taxxe ObuIH HCCNeOBaHbl TAKKE MOHATHS KaK SKBUBAJIEHTHOCTH U
aJICKBaTHOCTh B TIEPEBO/I€ HAYUYHBIX TEKCTOB IOPUIUYECKON HAMTPaBICHHOCTU. AHa-
JIN3 Pa3TUIHBIX TIOJIX0I0B TTO3BOJIIIT KIIACCH(PUITUPOBATH TaHHBIC TTOHSITHS.

B xone uccnenoBanusi ObUTM PacCMOTPEHBI MPUMEPHI MPUMEHEHHUS B TPO-
1[ecce MepeBoia HayYHbIX CTaTeH pa3IMYHbIX TIEPEBOTICCKUX TPEOOpa30BaHNUN, BbI-
MOJIHEHHBIX Ha JICKCHYECKOM, CHHTAKCUYECKOM M CTHUJIMCTHYECKOM ypoBHsX. Ha
JIEKCMYECKOM YPOBHE ObLiTa IpeIcTaBjIcHa KiTacCu(HUKaIHs 0COOCHHOCTEH aHTIIMIA-
CKOH IOPUINYECKON JICKCUKH U TEPMUHOJIOTHH C BBIJCIICHHEM TaKHX TPYII KaK I10-
aucemMusi (MHOTO3HAYHOCTh), UMILUTUIIUTHAS TEPMUHOJIOTHS, TICEBJIOTEPMUHOJIOT S,
WHTEPHAIIMOHAJIbHAS IOPUANYECKas JIGKCMKA M Jp., a TakKe OBIJIO TMPEICTaBICHO
000CHOBaHUE MTPUHATHIX B OTHOIIICHHUY JJAHHBIX KATETOPUM JICKCHKH ITEPEBOAICCKUX
pemennii. Ha cuHTakcmdeckoM ypoBHE ObUTH pacCMOTPEHBI TAKWE TTEPEBOTICCKUE
MPUEMBbI KaK CHHTAaKCHUYECKOE yIo100JIeHre, YWiICHEHNEe TIPEII0KEeHUH, 00beTuHe-
HUE TPEJUIOKEHUHN, 3aMeHa YacTH PEYH, 3aMEHA YJICHOB TMPEJIOKEHUS, IepecTa-
HOBKa CJIOB | JIp., UCIIOJIb30BAaHHBIE B MPOIIECCE MEPEBOIa CTAaTEH, C MPEOCTaBIIC-
HUEM TIOJIPOOHOTO TIEPEBOTYECKOTO KOMMEHTApHs MO KaXIoMy W3 mpuemoB. Ha
CTIJIMCTHYECKOM YPOBHE OBLITH MPOaHATN3UPOBAHBI TPUMEPHI OCOOECHHOCTEH ajar-

TallMkM W COI'JIaCOBAaHUA CTHIMCTHYCCKHX OCOOCHHOCTEH aHTJIUMCKOTO HAay4YHOT'O
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TEKCTa IOPUINYECKOTO IJUCKYpCa C JIEKCUYECKMMH CTUIMCTUYECKMMU HOPMaMHU
PYCCKOSA3BIYHOTO IOPUANYECKOTO TEKCTA.

Ha ocHoBaHuM BbIlIECKa3aHHOTO, TIOJIArAa€M, UTO IEJIM PAOOTHI, COCTOSIIINE B
UCCJICIOBAaHUHU CTIEIU(UKU MTePeBO/Ia aHTIUICKUX HAyYHBIX CTaTeH IOPUINUECKOTO
JUCKYpCa U JTIOCTMKEHUH MAaKCUMAJIbHOW SKBUBAJICHTHOCTH IIPU MX NEPEBOAE HA
PYCCKUH S3bIK OBUTH IOCTUTHYTHI.

[lepcneKTHBBI JAIBHEUILIETO U3YYEHHUS MPOOJIEMBI COCTOST B UCCIEAOBAHUU
JIEKCUYECKHUX, CHHTAKCUYECKUX M CTHIIMCTUYECKHUX CIeU(PUK MepeBoia IopuIude-
CKOU JIEKCHUKM ¥ TEPMHUHOJIOTMM HA IIPUMEpax IPYTrUX HAYyYHBIX CTATEH, a TAKKE B
PAacCCMOTPEHUU HapsAy C M3Yy4aeMbIMU MNpOOJIEeMaMH HAJIWYUsl TPAaMMaTHYECKUX
HECOOTBETCTBUM, CBOMCTBEHHBIX B 3TOM IUIAHE AHITIMHCKOMY U PYCCKOMY SA3BIKAM.
Takke B MepCHEKTUBE AAIBHEHILIEr0 UCCIEIOBAHUS MOKHO O0O3HAUYHUTh CpPaBHU-
TEJIbHO-COMOCTABUTENBHBIN aHAIM3 OCOOEHHOCTEN IepeBoJia IOPUANUYECKOMN JIeK-
CUKU Y TEPMUHOJIOTUM, IPUHAJIEIKAIIEH K KATETOPUM IOPUINYECKUX apXau3MOB U

HCOJIOTN3MOB.
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HHPUJIIOXKXEHUME 1

Opurunan crareu «Epistemic Closure and the Schechter Case (2019)»:

Epistemic Closure and the Schechter Case (2019)
Mark Tushnet,
Harvard Law School

(https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=3436689)

In Gundy Justice Gorsuch offered two characterizations of the facts in the
Schechter case: (1) “Kosher butchers such as the Schechters had a hard time follow-
ing [the rules that required ‘straight-killing” of chickens].” (2) “Yet the government
apparently singled out the Schechters as a test case; inspectors repeatedly visited
them and, at times, apparently behaved abusively toward their customers.” Justice
Gorsuch relied upon Amity Shlaes’s book The Forgotten Man to support these as-
sertions.

In a blog post I criticized Shlaes’s account, and used Justice Gorsuch’s reli-
ance upon it to illustrate what | called epistemic closure in the construction of the
law — by which | meant the reliance upon a closed set of sources written by authors
who generally shared a specific outlook on the way the world works.

Josh Blackman and Shlaes responded to my criticism. But, as | show here,
their responses are largely mistaken and (or perhaps because) undertheorized be-
cause of their failure (or perhaps inability — an inability that may be intrinsic to the
process) to recognize the existence of epistemic closure.

I proceed with three sets of observations, the first two about Justice Gorsuch’s
factual assertions, the third about other features of Shlaes’s and Blackman’s re-
sponses.

1. Singling out. I start with the assertion that the government singled the
Schechters out as a test case. In some sense, of course, whenever there are wide-

spread violations of law the subset of violators who are initially targeted is singled
70
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out. But that doesn’t appear to be Gorsuch’s or Shlaes’s claim. Why for them were
the Schechters singled out?

Government prosecutors were pursuing cases against violators of NRA codes
around the country. As Shlaes makes abundantly clear, there were several hundred
cases against Code violators pending when the government brought its case against
the Schechters. Were the Schechters singled out because (a) “inspectors repeatedly
visited them” and acted badly with respect to customers, or because (b) the govern-
ment saw the case as a test case?

As to the first, one might see repeated visits as responsible investigative be-
havior. Observing a single violation at one visit, for example, a responsible prose-
cutor might want to know whether this was an aberration or a symptom of something
more. And, there were good reasons for repeated visits. We know of the Schechter
case because of the violations of Code provisions against “straight-killing,” about
which more later, but the Code applicable to the Schechters also contained wage-
and-hour requirements. And the Schechters were truly terrible record-keepers with
respect to the wage-and-hour requirements. Simply sorting through the paper to find
out who had worked for the Schechters for how long and at what rates required sev-
eral visits. Of course the repeated visits might reflect “singling out,” but one proba-
bly has to have a specific epistemic perspective to draw that conclusion.

What about the “test case”? Shlaes quotes Drew Pearson, “[a] columnist close
to the Roosevelts,” as stating that “for the government Schechter was a ‘test case.’”
Lawyers for the NRA and the Department of Justice were looking for test cases, but
Schechter wasn’t one of the candidates those lawyers focused on, and Pearson had
no particular knowledge about the government’s litigation strategy. In fact the gov-
ernment had already brought its preferred test case to the Supreme Court, and the
Court had granted review (United States v. Belcher, involving violations of the
wage-and-hour provisions of the lumber industry code). The government liked the
Belcher case because it thought it would be relatively easy to show that wage-and-
hour requirements in that industry had an effect on interstate commerce, the focus

of the antiNRA legal challenges. Because the Belcher case came to the Court on the
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dismissal of an indictment, the government ultimately concluded that the record was
inadequate to address potential non-delegation challenges. It requested that its ap-
peal be withdrawn, a request the Court granted.

Note that the Belcher case came to the Court as the result of a government
appeal, which was possible because the government lost the case in the lower courts.
And those were the cases the government preferred for test cases in the Supreme
Court. (They had a lot of choices, because they were losing NRA cases all over the
country.) From the government’s point of view, Schechter was a problem because
the Schechters had lost in the lower courts (with respect to some of the Code viola-
tions), which put the initiative in the Schechters’ hands. Once the Schechters filed
for review, the government didn’t oppose review, but that’s not a sign that it regarded
Schechter as a good test case — it was the test case forced upon it by circumstances.

Shlaes adds another reason for thinking that the Schechters were singled out.
She notes that the prosecutor in the NRA case had also prosecuted a successful case
against racketeering in the butchering industry. In that case the prosecutor had sub-
poenaed one of the Schechters, who provided evidence supporting the racketeering
case. Shlaes appears to suggest that this earlier episode somehow gave the prosecutor
a reason to go after the Schechters for the Code violations. This is puzzling on its
face. Schechter had cooperated with the prosecutor earlier. Now, it’s remotely pos-
sible that the prosecutor somehow had it in for the Schechters because he had had to
issue a subpoena (though one might imagine that a willing cooperating witness
would demand a subpoena to protect himself against retaliation by the racketeers),
or because he thought that Schechter hadn’t cooperated enough in the racketeering
case. But, in the absence of any evidence supporting those thoughts, it’s hard to see
how the fact that Schechter had testified for the government in the antiracketeering
case gave the prosecutor a reason for singling him and his brothers out several years
later.
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So, as to “singling out”: We can construct stories consistent with the proposi-
tion that the Schechters were singled out, but key components of the narrative re-
quire that we ignore undisputed facts and make assumptions about facts as to which
there is no evidence. In short, the “singling out” claim illustrates epistemic closure.

2. Difficulties of Kosher butchers in complying with the straight-killing
requirement. Here we have to sort out two versions of the claim. Shlaes’s initial
presentation said, “Customers ... had a right to choose their birds,” a right that she
appears to root in Jewish law, which she describes as “a health code” (p. 216, em-
phasis added). “Right” and “code” are words ordinarily used to describe law. In her
response Shlaes offers a different version, that there was a custom (not a legal re-
quirement) rooted in religion according to which some purchasers — those who ad-
hered to the custom — wanted to choose their own birds. In her response she writes
that the straight-killing rule “did strain adherence to Kashruth” understood as a sys-
tem of custom that varied from one religious community to another.

The difficulty with both versions is that Shlaes provides no evidence that
there was such a religion-based custom (or, in the earlier version, right). In their
responses — but not in the book itself — she and Blackman point to a few lines (liter-
ally, lines in the transcript) of testimony in the Schechters’ trial. In both the prose-
cutor elicited statements about the preferences of Orthodox chicken-purchasers.

Here’s the only relevant testimony they offer. After eliciting testimony that
“the people who purchase live poultry” were “orthodox Jews,” this exchange oc-
curred: “Q. And the orthodox Jews insist on purchasing live poultry? A. Absolutely
correct. Q. And they won’t permit a post mortem before they pick out the chicken?
A. Then they would not eat it anyhow.”

Blackman quotes another line of testimony: Customers (presumably before
the Code went into effect) “have a right to reject chickens or not to buy certain chick-
ens if they so desire?” “That is right ... the customer went in and handled each bird
himself and picked out just what he wanted.” This says nothing about a custom based

on religion rather than ordinary consumer preference, a point Shlaes reinforces in
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writing in her response that her book “actually claimed ‘straight killing’ conflicted

with the logic of consumer choice that underpins our market economy.”

IlepeBon crarbu ««Epistemic Closure and the Schechter Case (2019)»:

dnucremMuueckoe 3akpoiTue u ciaydaii lllexrepa (2019)

Mapk Tywinem
T'apeapockaa opuouueckan wikona

(https://papers.ssrn.com/sol3/papers.cfm?abstract id=3436689 )

B «/lene 'anam» cyabeit 'opcyxoM ObLIN MPEIIOAKEHBI ABE XapaKTEPUCTUKH
daktoB no aeny lextepos: (1) «KomepHbiM MsICHUKaM, TAKUM, KaKUMU SIBJISLITUCH
[llexTephl, OBLUIO CIOXKHO CIIEIOBATH [MpaBUjaM, TPEOOBABIIMM «IIPSIMOTO (HETMO-
CPEIICTBEHHOr0) yOuicTBay UBILIAT|». (2) «Iloka 4TO MpaBUTENHCTBO, MO-BHUIU-
MOMY, BbIJIeTHII0 ceMbe [llexTep B kauecTBe Aena-mpereaeHTa (J1ena, 00aaaaroniero
MPUHUIUNHATBHBIM 3HAUYCHUEM JUISl pa3pelieHus IPYyrux aHaJOTHMYHBIX JeN); UH-
CHEKTOPBI HEOJHOKPATHO MOCEIIANIN CEMBIO U, UHOTJIa, 0YEBUTHO, BEJIU CE0s1 OCKOp-
OUTEIBHO MO OTHOIIEHHUIO K CBOUM KiueHTam». CBou yoexaeHus cyabs ['opcyx oc-
HOBBIBaeT Ha kHure OMutu lllnetic» noa HazBaHueM «3a0BITHIN YEIIOBEK.

B cBoewm Giore s packputukoBan otyet lllnetic, cocnapmmck Ha cyasio ['op-
CyXa I WIUTFOCTPALUU TOTO, UTO 5 HA3bIBAKO SIMTUCTEMUYECKUM 3aKPBITUEM B CTPYK-
Typ€ 3aKOHa, T.€. ONOPY Ha 3aKPbIThIN PsAJ UCTOYHUKOB, HAMMCAHHBIX aBTOPaMU,
KOTOpPbI€ OOBIYHO UMEIOT OOIIHI crierupuiecKuii B3rs] Ha YCTPOMCTBO MUpa.

Mos kpuTHKa HE OCTajsach HE3aMEUYEHHOU CO CTOpOHbI [xoma biaskmana u
Owmutu Ilneiic. Ho, kak s A€MOHCTPUPYIO 3/1€Ch, UX OTBETHI B 3HAUUTEIILHOU CTe-
TICHU SBJISIOTCS OMTMOOYHBIMU U (MJTH, BO3MOXKHO, IIO9TOMY) HEIOOIEHEHBI 110 MPHU-
yuHe 0€3yCMEeNnTHOCTH 3TUX aBTOPOB (HO, MOXKET OBITh, 1 HECTTIOCOOHOCTH, KOTOpas

npucynia npoueccy) OCO3HATh HAJINYUC SINUCTCMHUYCCKOI'O 3aKPBITHA.
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Jlanee st BBIIENSIO TPH Psifia HAOTIOJECHUH, U3 KOTOPBIX TIEPBBIC IBA KACAOTCS
bakTHUeCKuX yTBEPKICHU Ccynbu ['opcyxa, a TpeThe OTHOCUTCS K OTTUCAHUIO JPY-
rux oreeroB lllneic u bikmana.

1. Bvibop. Sl HauHy C YTBEPKJICHUS, YTO IPABUTEIBLCTBO BBIACIUIIO CITydail
[[lexTepoB B KauecTBe Jena-IpeneaeHTa. B KaKOM-TO CMBICIE, KOHEYHO, BCAKUN
pa3, KaKk CIy4aroTcsl KaKue-IM0o MIMPOKOMACIITA0OHbIE HAPYIIIEHUS 3aKOHA, BHIOU-
paeTcs rpyIina IpaBOHAPYIIUTENICH, KOTOPhIE OblIa M3HA4YaIbHO HaMeueHa. OTHaKo
ATO HE MOXOXKEe Ha yTBepxkaeHue ['opcyxa mnu [lneiic. Tak moueMy xe, Kak OHU
yYTBEPK1at0T, BeIOpanu Lllextepos?

['ocynapcTBeHHBIE MPOKYPOPHI 3aHUMANIUCH JI€JIaMH, HAPABICHHBIMU TIPO-
tuB Hapywurenei kogekcoB HCA (Hamuonansnas Ctpenkosas Opranusanus)! mo
Bcel crpane. Kak MHorocioBHo nosicasiet llneic, nmenocs HECKOIBKO COTEH OT-
CpPOYEHHBIX JIeJ]1 MPOTUB HapymuTenei Koaekca, koraa mpaBUTEIbCTBO BO30YAUIIO
neno npotuB [lextepos. beumu nu BeiOpansl [llextepsl mo Toit mpuunHe, 4TO (a)
«CNe0BaTeNIM HEOJTHOKPATHO MOCEIIANIA UX» U Ipy0O Beu ce0s1 B OTHOIIEHUH KITU-
€HTOB, UJIU TIOTOMY, 4TO (0) MPaBUTEILCTBO PACCMATPUBAJIO STOT CIydyail JIMIIb B
Ka4yeCTBe Jena-npeneneHra’?

Uro kacaercs myHKTa (@), MOKHO pacCMaTpyBaTh MOBTOPHBIE BU3HUTHI KaK
MPOSIBJICHUE YYBCTBA OTBETCTBEHHOCTH Y MHCIIEKTOpOB. Hanpumep, rpu paccmort-
pPEHUU €IUHUYHOTO HAPYIICHUS 32 OJUH BU3UT OTBETCTBEHHBIN MPOKYPOP MOMKET
MOKeJaTh y3HaTh, OBLIO JIK 3TO MPOCTO ONIMOKOW WIJIM MPU3HAKOM YET0-TO 0O0JIb-
miero. [loaTtoMy, UMeNHCh BECKUE MPUYMHBI JJISI TOBTOPHBIX BU3UTOB. Ham u3-
BeCcTHO 0 zeie [llexTepoB Ha ocHOBaHMM HapylIeHUH noJioxkenuit Kogekca o «ueno-
CPEIICTBEHHOM YOUHCTBE», OTHOCUTEIHLHO KOTOpOro mo3anee, Koaekc, mpumeHu-
MbIil k [llexTepam, Takke Hauan copepxaTh TPEOOBAHMS O TOYACOBOM 3apabOTHOMN
miate. U [llextepsl 1edCTBUTENHLHO TUIOXO BEJIM 3aMMCH B OTHOIIICHUH TPEOOBAHUM
K TlouacoBoi orutare. [Ipocto st Toro, 4ToObI 0TOOpaTh OymMaru AJis BhISICHEHUS,

KTO paboTtan Ha ceMbio LllexTepoB U 1Mo Kakol cTaBke, TPEOOBAIOCH OCYIIECTBUTh

! Tpynma agsokaros B CIIIA 10 3amuTe npas Ha IPHOOPETEHIE OTHECTPETLHOTO OPYKHS.
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HECKOJIbKO BU3UTOB. KOHEUHO, MOBTOPHBIE BU3UTHI MHCIIEKTOPOB MOTYT OTpaXkaTh
«BBIOOP», HO, BEPOSITHO, HY’KHO UMETh OIPEACIICHHYIO SMUCTEMOJIOTNYECKYIO MEp-
CIEKTUBY ISl TOTO, YTOOBI c/Ie]aTh MOJOOHOE 3aKITIOUECHHE.

A gto Hacuet «aena-tiperneaenra»? lllneiic mutupyet dpro [Tupcona, «obo-
3peBarens, Onu3koro k Py3BenbTy», yTBepxkaas, 4To «ujsi npaButenbcTBa Lllex-
TephI ABUIUCH «aenoM-tipereaeHrom». IOpuctet HCA n MuHunctepeTBa I0OCTULIAN
3aHMMAJIUCh MOMCKOM JIeN-IpeneaeHToB. [llexTepbl He ObLIM TEMU KaHIUJATaMHU,
Ha (POKycHpOBajIOCh UX BHUMaHUe, a [IMpcoH He MMen KOHKPETHBIX CBEACHHUH O
CTpaTEruu CyACOHBIX TPAaBUTEIBCTBEHHBIX TSHKO. DaKTHUECKH, IPABUTEIBCTBO YKE
IIPEACTABUIIO CBOM NPEANOYTUTEIBHBIN BapUaHT Jeja-TIpelneIeHTa B BepXoBHbBIN
cyn, u Cyn HazHaumn nepecmotp aena («Coeaunennsie HltaTel npotus bemuepay,
Ha OCHOBaHWM HapyUICHUSIMHU IOJOXKEHUN O Mo4acoBOil 3apaboTHo# 1uiare B Ko-
JIEKCE JIECHOM MpOMBINIIEHHOCTH). [IpaBuTenscTBY nmOHpaBwiIoCh Aeno bemuepa,
IOCKOJIBKY, COTJIACHO €70 MHEHUIO, ObLIIO ObI OTHOCUTEIBHO JIETKO HA OCHOBE 3TOTO
Jiena MpoJIeMOHCTPUPOBATh, YTO TPeOOBAHUS B OTHOUIEHUH 10YACOBOM 3apab0THOM
IJIaThl B 3TOM OTPACIM OKA3bIBAIOT BJIMSHUE HA TOPrOBIIO MEXAY IITaTaMU.
VIMEHHO 3TO SIBISIETCS OCHOBHBIM HANpaBIIEHUEM CyAE€OHBIX pa30MpaTesbCTB MPo-
tuB HCA. Tlockonbky neno bemdepa Obu10 nepeiaHo B ¢y IO OTMEHE OOBUHUTEb-
HOTO 3aKJIFOYEHUS, IPABUTEIBCTBO B KOHEYHOM UTOTE 3aKJIFOUMIIO, UTO ITPOTOKOI HE
OB JOCTATOYHO YOEIUTENbHBIM AJI PEIICHUs NOTEHIMAIBHBIX TPO0eM, HE CBS-
3aHHBIX C JEJIETUPOBAHUEM NOJHOMOYMM. [IpaBUTENBCTBO cAenano 3amnpoc Ha OTo-
3BaHUE aNEIUIALNH, CY 3alPOC YAOBIETBOPHIL

Crnenyet oOpaTUTh BHUMaHUE Ha TO, YTO 70 bemuepa Obu10 nepeaaHo B cy
B pe3yJIbTaTe aneJUBALHMH MPAaBUTEIbCTBA, YTO CTAJIO BO3MOKHBIM Ha OCHOBAaHUH
TOTO, YTO MPABUTENICTBO MPOUTPAJIO JEJIO B HIKECTOAMX cyax. M 3To ObLu Te
Jiena, KOTOpbIE MPAaBUTEIBCTBO MPEACTABIIIO B BEpXOBHOM cyZie B KaueCcTBE Je-
npeneneHToB. (MMenoch MHOTO BapHaHTOB, TOCKOJBKY Jiena, cBsizaHHbie ¢ HCA,
ObLIIM Mpourpansl 1o Beeil cTpane.) C Touku 3peHus npaBuTenbeTBa, Lllexteps co-

CTaBJIJIN HpO6J’ICMy, IMOCKOJIBKY OHH npouzcpaiu A1CJI0 B CyaX HU3IINX I/IHCTaHHI/Iﬁ

76



(OTHOCUTENBHO ONpeaeiaeHHbIX HapyeHuil Koaekca), 4To sIBUIOCH ISl HUX CTH-
MmyisioM. Kak Tonbeko Lllextepsl moganu 3anpoc Ha NEPECMOTp Aelia, TPaBUTEIBCTBO
HE CTaJI0 YNHUTH K 3TOMY NPENSATCTBHI, XOTS 3TO HE 0O3HA4YajI0, YTO OHO paccMar-
puBaio [llexTepoB B kauecTBe yOSIUTENBHOTO Aea-TpeLeeHTa - 3T0 ObLI mpere-
JIEHT, 00YCIIOBJICHHBIN 00CTOATENIHCTBAMH.

[neiic yka3piBaeT euie OJHY NpUUMHY AyMatbh, 4To lllextepwl ObuiM BbI-
Opanbl. OHa oTMeydaeT, yTo npokypop no aeny HCA Takxke Bell B Cyli€ yCIEUIHOE
JIEJI0 IPOTHUB PAKETA B MSICHOM IMTPOMBIIIEHHOCTH. B 3TOM citydae mpoKypop BbI3BAII
ITIOBECTKOM B CyJl ONHOTO M3 lllexTepoB, KOTOPBIM NPEAOCTABUI TOKA3aTEIbCTBA B
noAAep KKy aena o pakere. [Toxoxe, [lneiic mpeanonaraer, 4To 3TOT O0Jiee paHHUN
AMM30]1 KAKUM-TO 00pa3oM Jajl MPOKypopy MoBoJ mpu3HaTh 3a lllextepamu Hapy-
mennsa Konekca. Ha mepBeiil B3ris1, 3T0 BEITIAAAT CTpaHHO. LllexTepsl coTpyaHu-
YJaJIi ¢ IPOKYpOpoM paHee. Ternepp KakeTcss BO3MOKHBIM, UYTO IIPOKYPOP KAKUM-TO
oOpa3oM 3anaTHai ceds B 3ToM Jene ¢ lllextepamu, OCKOJIBKY €My NPULLIOCH BbI-
JIaTh TIOBECTKY O SIBKE€ B CYZ (XOTS MOKHO IPEANOJ0KHUTh, YTO JOOPOBOJIBHO CO-
TPYAHUYAIOIIMN CBUIETENIb MOT OTPEOOBaTh TAaKyH MOBECTKY C LENbIO 3alUThI
ce0st OT MECTH CO CTOPOHBI PIKETUPOB), WIIM TOTOMY YTO OH Tosarai, uto [llexTepbl
OKa3bIBAJIN HEOOCMamoyHoe COTPYIHUYECTBO B jene o pakere. Ho B oTcyTcTBUM
KaKUX-1100 J0Ka3aTeNIbCTB, MOATBEPKIAIOIIMX JaHHbIE MBICIH, TPYAHO MOHSTH,
KaK TOT (akT, yTo oauH u3 lllexTepoB 1an nmokasaHus B MOJIb3y MPaBUTEILCTBA I10
Jieiry 0 6opb0e ¢ pIKETOM, MTOBJIHSIT HA PENICHHE TPOKYPOpa BO3OYAUTH TPOTUB HETO
U ero OpaTheB /110 (BHIOpATh UX) HECKOJIBKO JIET CITYCTS.

Wrak, 4To Kacaercs «BbIOOpa»: Mbl MOXEM KOHCTPYUPOBATh UCTOPHH, COTIIa-
cyroluecs: ¢ TeM yTBepxkaeHuem, 4ytro lllextepsl Obuin BBIOpaHbI, HO KIIFOUEBBIC
KOMITOHEHTHI IOBECTBOBAHUS TPEOYIOT TOr0, YTOOBI Mbl UTHOPUPOBAIH (PAKTHI, SIB-
JsronIrecs: 0eCCOPHBIMU M OCHOBBIBAJIM CBOU MPEIIONIOKEHHUS Ha TeX (pakTax, KO-
TOpbIe HEBO3MOXKHO J1I0Ka3aTh. Kopoue roBopsi, yTBepkaeHrne «BbIOOpa» UILTIOCTPH-

PYET SIHMCTEMUIECKOE 3aKPBITHE.

2 DIUCTEMUYECKOE 3aKPBITHE B SIHUCTEMOJIOIHH MPEACTABIAET COO0I CBOMCTBO ONpEIeIEHHBIX CUCTEM YOk IeH i
B TAKUX HAYYHBIX TUCITUIUIMHAX KaK JIOTHKA, pritocodus, MaTeMaTuKa, mpaBo. DMACTEMOJIOTHS (Tped. episteme —
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2. IIpoGJieMbl KOILIEPHBIX MSICHMKOB IPH BBINOJHEHUM TpPeOOBaHUSA
HeNnocpeJACTBEHHOr0 YOuiicTBa. 371eCh HaM CIIeyeT pa300paThes C IByMs BapuaH-
TaMu npereH3uu. llepBoHavaneHas npeseHtanus Illneiic rmacuna: «KimeHTSI...
UMEJH TIPAaBO BBIOPATh NTHID, 3TO MPaBO, KOTOPOE, KaK MojaraeT aBTop, KOPEHUTCS
B €BPEMCKOM 3aKOHE, KOTOpbIU neic onuceiBaeT Kak «Ko 310poBbsi». «IIpaBo» u
«KOJ» - 3TO CJI0Ba, OOBIYHO UCHOJIb3yEMbIE JJIs ONMCAHUA 3aKOHA. B cBoeM oTBeTe
[nefic npearaet Apyryro BEPCUIO O TOM, YTO CYIIECTBOBAI 00bIYal (HE MPaBOBOE
TpeOOBaHUE), YXOIMBILINI CBOUMU KOPHSIMU B PEJIMTHUIO, COTJIACHO KOTOPOMY HEKO-
TOpBIE MOKYIATENH - T€, KTO IPUAECPKHUBAJICSA 00bIYasi - XOTEIN BBIOPATH NTUL] CAMH.
B cBoeM oTBeTE OHa MUIIET, YTO MPABUIIO HEMOCPEICTBEHHOIO YOUNCTBA «IIOBIIH-
S0 HAa PUBEPKEHHOCTH KampyTy»®, MIOHMMaeMbIil KaKk CHCTeMa OOBIYAEB, BAPhHU-
pPOBABLIMXCS OT OJTHOM PEIUTUO3HON OOUIMHBI K IPYTOi.

CnoxHOoCTh 000X BapUAHTOB COCTOsIIA B TOM, 4TO L1Ineii3 He nmpenocrapiser
JI0Ka3aTeNbCTB CYIIECTBOBAHUS TAaKOIO PEJIMIMO3HOro oObuas (wiM mpasa). B
CBOMX OTBETAX - HO HE B CAMOM KHUTE - OHAa BMeCTe bIIIKMaHOM yKa3bIBAaeT Ha HE-
CKOJIBKO CTPOK (OyKBajbHO, CTPOKH B CTEHOTPAMMe€) MOKa3aHUil B CyJie, KOTOPBHIil
cocrosics Hax Opatbsaimu Lllextepamu. ¥ 0o06oux ciaydasx NpoKypop NpUHUMAI 3a-
SIBJICHHSI O IPEANIOYTEHUSAX OPTOAOKCAIBHBIX IOKYHATENIEH Kyp.

BoT enquHCTBEHHOE YMECTHOE CBUAETENBCTBO, KOTOPOE OBLJIO MPECTABICHO
B cyze. [lociie monydeHus: CBUIETENBCTBA O TOM, UTO <JIFOAH, TOKYIAOIINE )KUBYIO
OTHUILY» OBUIH «OPTOAOKCATIBHBIMU €BPESIMI», TPOU3O0IIIEN CASAYOUIHNM Auaor: «Q.
A OpTOIOKCAIbHBIE EBPEN HACTAMBAIOT HA MOKYIIKE KUBOM Ntulbl? A. /la, HacTtau-
BaloT. B. VI oHM He AOMYCTAT yMepUIBICHUS NTHUIIBI O TOTO, KaKk BHIOEPYT ee? A.
Torna onn He OyIYT €€ €CThY.

biPKMaH NpUBOIMT €1I€ OJHY CTPOKY CBUIETEIBbCKUX MOKA3aHUN: KIIMEHTHI

(IpeAnosoXKUTENbHO, 10 BCTyIUIeHUs B cuity Kojaekca) «MMEIOT MpaBO OTKa3bl-

3HaHue, logos — yuenne) — procohcko-MeTo0T0THIeCKas JUCIUIUINHA, B KOTOPOIl HCCIIeAyeTcs 3HaHNE KaK
TaKOBOE, €r0 CTPOCHHUE, CTPYKTYPa, QYHKIMOHMUPOBAHHE U PA3BUTHE.
3 TepmuH B Hyaau3Me, O3HAYAIOLINI JO3BOIEHHOCTH (C1ETaTh 9TO-TH60).
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BAaTbCSA OT LBIUIAT WIM HE MOKYIATh ONPENEIICHHBIX LBIUIAT, €CJIM OHU TOTO Ke-
narot?» «Jla, BEpHO... OKyHaTelb BXOAUT, CAM OCMAaTPUBAET KaXK1yl0 NTULY U TO-
KyI[aeT UMEHHO Ty, KaKyl0 OH X04€T». DTO HUYErO HE TOBOPUT O 0OBIUAE, OCHOBAH-
HOM Ha PEJIUTUH, 3TO MPOCTO CBUIETEIBCTBYET 00 OOBIYHOM MPEAOYTECHUH MTOTpe-
ourens. llnelic B cBOeM OTBETE MOJYEPKUBAET, YTO €€ KHUTA «SIBJsUIACh (pakTHye-
CKU 3as1BJIECHUEM O TOM, YTO «HETIOCPEICTBEHHOE YOUNCTBOY» NPOTUBOPEUHUT JIOTUKE

BbIOOPA MOTPEOUTENS», YTO COCTABIISICT OCHOBY HAIIeH PRIHOYHON YKOHOMUKI.
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MNPUJIO)KEHHUE 2

Opurunan cratbu «Gender, law and jurisprudence» (2018):

GENDER, LAW AND JURISPRUDENCE (2018)

© Joanne Conaghan (pre-publication version, published version to ap-
pear in Rosemary Auchmuty

Great Debates in Gender and Law

(https://www.researchgate.net/publication/318403390 Gen-

der Law and Jurisprudence)

Few courses elicit such mixed student responses as Jurisprudence and/or Le-
gal Theory. For some, it is a welcome relief from the doctrinal emphasis of the core
curriculum; for others, it is an irritant to be endured, or even better avoided, assum-
ing one follows a programme in which jurisprudence is not required. It is true that
in recent decades the subject has undergone considerable transformation. The tradi-
tional emphasis on general jurisprudence, cast as a seemingly irresolvable tension
between certain schools of jurisprudential thought (usually legal positivism and nat-
ural law), has given way to a more diverse, eclectic selection of themes, encompass-
ing both the traditional syllabus and a proliferation of new legal theories somewhat
different in orientation and approach. Whereas legal positivism and natural law are
preoccupied in various ways with the question of what law is, new approaches —
feminism, critical legal studies and critical race theory — appear more concerned with
what law does, with the effects of law on lived experience and the potential of law
to transform that experience in positive ways. Too often though, the jurisprudence
curriculum unfolds as a succession of discrete debates within self-referential bodies
of literature with little or nothing to say to one another. For example, feminism is
deeply interested in how law is implicated in the production and maintenance of
gender norms but struggles to get excited about whether the rule of recognition is a

convention, fiction or social fact. Similarly, legal positivism, while enthusiastically
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engaging with questions pertaining to the relationship between law and morality, has
no discernible interest in probing the relationship between law and gender.

In this chapter, | consider two debates which occupy a central place in the
jurisprudence curriculum to show how attention to gender can throw useful light on
mainstream jurisprudential debate. The first is the ‘what is law?’ question, to which
| bestow a gendered twist by probing feminist assertions that (the concept of) law is
gendered. The second is an equally familiar focus of jurisprudential angst, namely,
the question of whether there is a right answer to legal disputes.

Debate 1 Is (the concept of law) gendered?

What does it mean to say that law is gendered? No one would deny that certain
laws reflect, or contribute to the production of, gendered social arrangements. In-
deed, much feminist scholarship has been devoted to exposing and critiquing the
role law has played, historically and contemporaneously, in promoting and main-
taining gender inequalities in the family, workplace, and intimate sexual relations.
But to claim that law - as opposed to particular legal regimes - is gendered is to assert
that gender is implicated in a general sense, that it is part of what we apprehend as
law and/or is relevant to understanding how and what law does. This larger claim
more readily corresponds with the ethos and spirit of general jurisprudence and, un-
surprisingly, features centrally in feminist engagements with legal theory. As Nicola
Lacey, one of the few female scholars successfully to penetrate the bastion of the
jurisprudential mainstream, remarks, ‘the idea of feminist legal theory... suggests
there is something not merely about particular laws or sets of laws, but rather and
more generally, about the very structure or method of modern law which is hierar-
chically gendered’.

Similarly, Ngaire Naffine speculates that ‘a problem of sex [is] bias built into
the very forms of law’. Both scholars intimate that gender relates not only to the
content of law but also to how law is conceived, structured and practiced. Pioneer-
ing feminist legal scholar, Catharine MacKinnon, goes further. She asserts that law

1s male, expressing and enacting men’s power over women. How does law do this?
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Surely law is, or aspires to be, neutral, rational and objective, if not in content, cer-
tainly in application. According to MacKinnon, it is anything but: ‘Law sees and
treats women the way men see and treat women ‘The perspective or standpoint of
law is male. Critically, however, law does not present itself as such but uses notions
of neutrality, rationality, and objectivity to mask the partiality of its position, law’s
investment in sustaining male power. The adoption of a gender-neutral stance in
relation to the application of legal norms places gender-differential outcomes outside
the formal scope of law’s operations. The recasting of messy social problems as
abstract dilemmas of rationality filters out of legal consideration ‘extraneities’ such
as gendered asymmetries of power and privilege. And, of course, the stubborn ad-
herence to a stance of dispassionate indifference to the consequences of its own op-
erations cements law’s position as ‘a neutral arbiter among conflicting interests’,
neither responsible for existing distributions of power and resources nor charged
with redressing them. Hence, ‘what counts as [legal] reason corresponds with the
way things are’.

Within feminist theory, MacKinnon’s stance is often criticised as presenting
an uncompromising picture of law as enacting male power. The operations of power
are more complex, it is argued, and not so relentlessly one-way. While it is true that,
broadly speaking, legal and social arrangements do still tend to work to men’s ben-
efit and women’s disadvantage, the gendered effects of regulatory regimes may vary,
making it is wrong to assert that law, always and inevitably, assumes a male point
of view. To reject the claim that law is male, however, is not to conclude that law is
not gendered in just the ways MacKinnon suggests. This is because the power of her
critique lies not in exposing law’s perspective as male but in excavating the modal-
ities that law deploys to promote the appearance of not having a perspective at all:
‘Male dominance’, she declares, ‘is perhaps the most pervasive and tenacious system
of power in history... Its point of view is the standard for point-of-viewlessness, its
particularity the meaning of universality’. It is important to clarify the scope and
limits of what MacKinnon is propounding here. It is sometimes suggested that the

feminist critique of law is misplaced; law, it is argued, makes no claim to neutrality
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as between different interests as legal operations almost always produce outcomes
which benefit some and disadvantage others. That the content of law may be tilted
in ways which reinforce male (or other group) interests, critics submit, constitutes
no great theoretical insight. However, this is to misunderstand MacKinnon’s claim.
Her critique, and that of feminist legal scholarship more broadly, goes further impli-
cating not just law's substance but also law’s form in gendered operations and ef-
fects. The engagement is not only with what law does but how law does it.

Law’s modus operandi, the conventions and techniques which govern it as a
discursive practice - the primacy of logic, impetus to abstraction, deference to co-
herence, valorization of a priori reasoning - these are the target of feminist critique.
This is more than an assertion that because law is blind to power, it allows power to
operate unchecked. In fact, law is not blind to power though such a conception of
the law-power relation is enabled by a modality in which the legal and the social are
invariably placed at an appropriately safe distance from one another. This is pre-
cisely the point. To think of law in its own terms, that is, to apprehend it as a distinct
corpus of norms subject to specific techniques of derivation, navigation, and appli-
cation, is to plot the terrain of law's operations with the coordinates already fixed
and in place. Within this mapping, law is formally positioned in relation to its ‘others'
(morality, politics, society), reflecting a conceptual schema so familiar to legal
thought a rarely to provoke challenge, a schema in which power is seen to be exer-
cised by and through law but is not of law.

Law is always located at a conceptual and normative remove from the ob-
jects, implications, and effects of its operations. What is at issue here is no less than
the relation between law and life, between legal and social being. Granted, main-
stream jurisprudence accepts the social and legal are related. Within this framing,
the legal is generally posited as a derivation of the social: Les Green, for example,
regards law as ‘a social construction... made by people thinking and acting’. But,
Green continues, ‘law exists in a physical universe that is not socially constructed

and it is created by and for people who are not socially constructed either’.
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What does Green mean when he says that people are not socially constructed?
Is he referring to the materiality of their bodies, the cognitive operations of their
minds or what? What about people’s gender? Is that socially constructed? Elsewhere
Green agrees that gender is ‘as socially constructed as it gets ‘though sex he regards
as a brute biological fact. Green draws here on a distinction common in social theory
between sex as nature and gender as social construction. This distinction has been
the focus of repeated challenge in feminist theory for positing too sharp a division
between nature and culture. In particular, our perception of sex, understood as bio-
logical difference, is arguably already overlaid by cultural assumptions about what
corporeal divergences signify.

Nevertheless, returning to the notion that ‘people’ are not social constructed
but that gender is, are people then genderless (but presumably sexed)? When we say
that ‘people thinking and acting’ produce law, do they think and act without refer-
ence to gender (because gender is socially constructed and people are not)? This
ambiguity is not accidental and reflects a deeper problem with the way in which the
legal and the social are configured in mainstream jurisprudence. Focusing on the
nature of law, jurisprudence pays scant attention to the nature of social being; this is
merely part of the background to the main enquiry into legal phenomena. Whether
or not gender is natural or social is, irrelevant for jurisprudential purposes because
nature and society are irrelevant except insofar as they provide the context for law’s
operations. But how do we know we can explore what law is with limited reference
to or exploration of the relation between law and its ‘context’? And how do we know
people are not socially or even legally constructed? The assumption that ‘people’
are in some unspecified sense beyond law and society is precisely that, an assump-
tion about the nature of social being, taking the form of a truth, which is then ce-
mented in the architecture of legal thought.

At this point, feminism converges with other critical theories in taking a dif-
ferent view of people and their relation to law. Let’s begin with the distinction be-
tween what is real and how we perceive and/or represent what is real, the troubling

dichotomy between matter and meaning. One approach, broadly associated with
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modernity, is to assume that reality can be accurately represented. The object of
knowledge becomes the correct depiction of the real. Objective knowledge of the
world, the product of detached, unsituated contemplation, is therefore possible and
desirable. Another approach, generally attributed to postmodernism, asserts that be-
cause what we perceive to be real is always mediated through language, reality can-
not exist outside our social/linguistic constructions: knowledge is socially situated
and subjective. On the one hand then, we have matter, stuff, the physical world to
which Green alludes. On the other, we have meaning, the ideas, concepts and beliefs
which inform how we apprehend, interpret, and experience the material world, in-
cluding corporeality. Putting the dilemma in the crudest possible terms, modernist
thinking tends to assume that matter determines meaning while postmodernists veer
towards the notion that meaning determines matter.

Let’s bring this back to how we conceive the relation between law and life: it
seems that modernism views life as producing law while postmodernism sees law as
producing life. Framed in this way, one or other position would appear to be wrong,
but let us suppose that neither is. Suppose instead that law and life are just so hope-
lessly intertwined that depicting their relation in some total or unconditional sense
is simply not possible. The precise nature of the relation between law and life is
arguably as complex as that between meaning and matter. Surely what is critical is
to acknowledge that complexity, not assume it away. Theoretical physicist and fem-
inist theorist, Karen Barad, describes the relation between matter and meaning as
entangled. Barad rejects accounts of the world in which the natural and social are
conceived as distinct and separate realms, problematizing ideas of human agency
and causation and challenging simplistic conceptions of natural realism versus social
constructivism.

Perhaps this is a good way to view the relation between life and law:

Both the social and the legal act upon, within and through one another so that

while it may be true that law comes into being through people thinking and acting,

it is equally true that people come into being through law thinking and acting. People
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are socially constructed but they are also embodied and materially situated: the chal-
lenge is surely to articulate a jurisprudence which encompasses the entanglement of
matter and meaning in social and legal being.  This is where the form law takes in
the mainstream jurisprudential imagination becomes a problem. MacKinnon calls
attention to the liberal view of law as ‘the mind of society’,that is, as rational, dis-
embodied, immaterial. She argues that this conception of law actively enables and
empowers gender and other hierarchies. Law is conceived as ‘other’ than matter,
formally distinct from, though acting upon, the material world.The Cartesian meta-
phor helps to support an idea of law as discrete, bounded, autonomous, reinforcing
the conceptual and normative distance of law from life, and of the legal subject from
his/her embodiment. The concepts which underpin this realization of law, for exam-
ple, the unitary legal subject, formal equality, dualistic configurations of legal space
(public/private, self/other, reason/affect) also presuppose the expulsion of matter
from law. Even the distinction between form and substance, between how and what
law does, is intelligible only within a frame in which the intra-constitution of being
and doing (the way in which what we are and what we do shape and inform each
other) is disregarded. In other words, the conditions for the existence of the concept
of law which is the predominant focus of mainstream jurisprudence include a set of
assumptions about the relation of matter and meaning, reality and representation,
which are at the very least contestable.

It may be too that the highly prized jurisprudential quest to formulate a unified
concept of law, separate from and independent of the contexts in which law operates,
is quixotically misplaced. Increasingly this seems to be recognized by jurispruden-
tial scholars. Brian Tamanaha, for example, calls for a ‘non-essentialist’ conception
of law, attentive, first contextualizing the conceptual structures of law within broader
social practices, not least to ensure that changes in those structures over time and
place can be tracked and analyzed.

Let’s return now to our original question: is (the concept of) law gendered?
Gender is clearly not a category of formal significance in conventional jurispru-

dence. It is that very absence which occasions pause for thought: how can law, which
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all agree is a social construct, be without gender (which is ‘as socially constructed
as it gets’) and a primary feature of social ordering? Scratching the surface of legal
theory, we find that law is not only without gender but without sex: matter, including
corporeality, is formally expunged from law’s contours which are purely intellec-
tual, disembodied, immaterial, rationally derived. As Margaret Davies observes:
“The assumption seems to be that law is separate from and indeed precedes the acts
through which it is made manifest’.

To put it another way, what counts for purposes of jurisprudential reflection
Is an idea of law, already conceived as separate and distinct from its multiple and
power-inflected instantiations in everyday life. Suppose for a moment we resist the
impulse so engrained in legal thought to disconnect law from everything else. Sup-
pose instead we seek out the connectedness of law, including the connection between
law and material life. Why should materiality be expunged from law? If we accept
instead that matter and meaning are deeply entangled, then to posit a notion of law
unmarked by materiality seems highly questionable. From there, it is no small step
to speculate that the materiality of law (bearing in mind the conditions in which law,
as we currently understand it, has come into being) is male or at the very least gen-
dered. In other words, recognising the entanglement of matter and meaning brings
gender (as well as race and other features of identity which may be corporeally me-
diated) to the foreground of legal thinking and theorising. Correspondingly, probing
the absence of gender flushes out the suppressed materiality in conventional legal
thought, allowing it to emerge.

In a recent feminist analysis of HLA Hart’s Concept of Law, Emma Cunliffe
tracks the various ways in which gendered, specifically masculine traits creep into
Hart’s construction of the ‘ordinary citizen’, from whose perspective Hart explores
the idea of legal obligation.

Cunliffe shows how Hart’s general non-empirical legal subject is underpinned
by assumptions about individual autonomy and human rationality which are histor-
ically and contextually contingent as well as symbolically, culturally or socially

aligned with masculinity. Her critique illustrates how a stance which purports to be
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genderless may nevertheless incorporate gendered assumptions into reasoning about
how people experience and apprehend law or how they are positioned in relation to
law’s operations which in due course transmute into apparently unassailable asser-
tions about the nature of legal obligation. Ultimately, the important question here is
not whether law is gendered but how that gendering process may be understood
within the framework of a broader enquiry into the relation between life and law,
underpinned by a theoretical orientation which is unrestricted and acknowledges the
significance of materiality in jurisprudential endeavors.

No one is more in pursuit of a right answer to a legal dispute than the first-
year law student. Correspondingly, it is a matter of regret to most graduates that the
cumulative effect of their legal education is to disabuse them of the notion that any
right answer exists. In only one element of their legal studies does the holy grail of
legal correctness still tantalize. No self-respecting course in jurisprudence fails to
give sustained attention to the question of whether, and to what extent, legal norms
actually determine legal outcomes. From the rigidity of legal formalism to the inde-
terminacy of rule-scepticism, the degree of constraint which law imposes on judicial
decision-making continues to excite scholarly debate. What bearing does the di-
lemma of legal in/determinacy have on gender and feminist theory? An obvious con-
cern is that if legal norms do deliver right answers, how do we account for past
decisions plainly imbued with dubious assumptions about gender roles and rela-
tions? Did the common law really require that Miss Bebb be denied entry into the
legal profession because of her sex?

One can of course dismiss such objectionable decisions as erroneous: there
was/is a right answer but in this instance the court failed to reach it. The notion that
judges sometimes get things wrong is plausible but, from the perspective of Miss
Bebb and feminist theory, hardly satisfying. Judges seem to have got things wrong
a lot in times gone by, especially when it came to women. The more likely explana-
tion is that judges were/are influenced by social and cultural norms when interpret-
ing and applying the law, including gender norms. What is the status of these norms

- many of which were contestable even within the historical contexts in which they
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arose - in legal decision-making? If judges acting properly can rely on values and
beliefs which in retrospect are plainly objectionable, how is it possible to say there
IS a right answer to legal disputes? Why does the notion that law delivers right an-
swers hold such appeal, notwithstanding its patent fallibility? Moreover, what con-
sequences flow from organizing our expectations of, and aspirations for, law around
this idea(l)? Clearly the belief that law delivers right answers buttresses law’s au-
thority and therefore its effectiveness as a mode of governance. Judges too are more
comfortable with the idea that they expound rather than create law and are loathe to
abandon the view that their capacity to determine legal outcomes is appropriately
constrained by the doctrinal framework.

Duncan Kennedy argues that judges are in denial about the fact that they bring
into play their own ideological preferences in legal decision-making. That judges
experience themselves as constrained is not in question, Kennedy contends: it is this
experience of constraint which enables them to engage in what are effectively polit-
ical acts while willfully blind to the fact that they are doing so. For Kennedy law is
a form of political practice, but a distinct form in which the ideological preferences
of judges find expression within techniques of legal reasoning. Dworkin too agrees
that law is political. However, unlike Kennedy, who sees judges as bad faith political
actors, Dworkin views recourse to political (and moral) arguments as part of what
doing law entails. Far from acting in bad faith, legal fidelity requires judges to inter-
pret and apply law so that it fits with what has gone before, drawing on the political
and institutional history of the relevant legal materials. In this process, there may
well be room for judicial disagreement about what is the right outcome but there is
a right outcome nevertheless (although it can require Herculean judicial superpowers
to reach it).

Kennedy and Dworkin are much preoccupied with the political dimensions of
law, reflecting the concerns and anxieties of North American legal scholars. By con-
trast, Hart has little to say about politics and even less about adjudication. Moreover,
notwithstanding that he characterizes law as a union of primary and secondary rules,

Hart does not deny that judges make law at least in hard cases when the limits of a
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rule-based system are confronted. Building on this framework, Scottish jurist, Neil
MacCormick, elaborates a theory of legal reasoning within Hart’s positivist vision,
stressing the syllogistic character of legal rules and, therefore, the role of logic in
legal reasoning processes.

MacCormick’s invocation of logic powerfully reaffirms the idea that law de-
livers right answers. At the same time, MacCormick agrees there are occasions when
deductive reasoning, that is, the syllogistic application of rules, fails to determine
outcomes. What if the rule is ambiguous and requires interpretation or what if the
claim raises a novel question of law? What then does the judge do? In the absence
of a determining rule, says MacCormick, the judge must choose between competing
arguments, the process no longer one of deductive reasoning but evaluation. This
dimension of legal reasoning entails identifying and/or deploying those arguments
likely to carry the greatest legal weight. Where do legal arguments come from and
how might they be characterized? According to MacCormick they derive from prin-
ciples and values, not just any principles and values, but those which have penetrated
legal terrain and gained approval. ‘New’ values or principles may be introduced but
they will struggle for recognition unless and until they find full acceptance in the
courts.

Consent is a value so deeply embedded in the fabric of law that it carries huge
weight when invoked. By contrast, the principle of sex equality is relatively new to
law and has taken centuries to secure a sufficient grip on legal argument to displace
the presumption of irrevocable consent once justifying the marital rape exemption.
The legal contortion of consent to secure a husband’s dominion over his wife’s body
evidences law’s historical investment in male power, the accumulation of shared
values and beliefs held by generations of (male) lawmakers. If values and principles
garner weight in legal argument according to the extent to which they are accepted
as legally relevant, the result will almost inevitably be a normative regime which
reflects the viewpoints of those who get to participate in legal practice. What hap-
pens if the legal community becomes more diverse, bringing into legal contention a

wider range of values and principles? One hopes that historically entrenched power
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relations will be dislodged as new voices find expression within the conventions of
legal argument. Does legal reasoning aid normative inclusion here or are there fea-
tures of the reasoning process which inhibit the alignment of law with the interests
and concerns of historically marginalized groups? Two features of MacCormick’s
analysis bear further attention in this context. The first is his emphasis on the logical
structure of law as a rule-based system. It is true that legal outcomes are not always
(or even often) the product of pure logic but the normative regime is underpinned by
logic: logical operations structure and inform legal argumentation. Because legal
recourse to values and principles occurs within a discursive framework which is
founded on logic, it is easy to assume that when judges are engaged in weighing and
balancing arguments (as opposed to the syllogistic application of rules) they are still,
in a sense, engaged in logic. Notions of rightness thus infuse the whole adjudicative
process obscuring the role played by evaluative operations in the determination of
legal outcomes.

A second aspect of MacCormick’s analysis of legal reasoning more directly
troubles the notion that diversity provides an easy solution to the historical problem
of law’s positionality. MacCormick argues that the functioning needs of law as a
system for regulating human conduct impose certain constraints on the development
and application of values and principles in law, constraints which also serve as jus-
tificatory devices in legal argument. Specifically, for law to do its job, decision-
making should be consistent, that is like cases should be treated alike and they should
be coherent in the sense of fitting seamlessly within the broader fabric of law (ech-
oing Dworkin’s notion of law as integrity). A further constraint identified by Mac-
Cormick is that the consequences of decisions must be considered, requiring judges
to gauge the likely impact of decisions beyond the immediate circumstances of the
case. Together these constraints place significant limits on how values and principles
grow and develop in legal argument. Normative contestation takes place but subject
to necessary strictures to ensure the functioning of the legal whole. This means that
any attempt to change the normative tilt of law through the creative deployment of

legal argument (as opposed to legislative reform) is similarly restricted. Efforts to
91



purge legal doctrine of its patriarchal past must confront the requirement that new
decisions cohere with the existing legal fabric, imbuing problematic principles with
authority independent of their merits (consider again the remarkable durability of
the marital rape exemption) and promoting the continuation of intellectual struc-
tures, conventions, and canons of authority in which deep cognitive biases inhere.

Meanwhile, regard for consistency enshrines into legal form an aesthetic of
sameness and difference, privileging conformity to unarticulated normative precon-
ceptions, which, inter alia affords a standpoint through which gender (and gender
difference) is legally conceived and situated. Finally, attention to consequences
leads judges into making speculative pronouncements about the future, often based
on very partial knowledge and limited experience. Of course, the extent to which
consequences can be correctly predicted essentially depends on what one knows;
however what one knows is invariably related to what one values. When a judge
concludes that imposing a duty of care on the police will impede effective policing,
he is approaching the issue from the perspective of one who knows the police need
no threat of liability to encourage them to do their job.

On the other hand, someone who knows there is a serious problem with do-
mestic violence and is concerned that the police appear repeatedly to fail domestic
violence victims may well view the imposition of duty of care more positively. In
other words, consequential reasoning is only as good as the knowledge which un-
derpins it and is an inescapably value-laden exercise.  This suggests that greater
judicial and practitioner diversity, by expanding the knowledge base of legal actors,
should enhance law’s potency as a channel for progressive argumentation. However,
while few would deny that diversity is a goal to which to aspire, there remain real
difficulties with integrating diverse perspectives into a discursive form which relies
for its authority and legitimation on a claim to univocally. How are we to know what
constitutes a good legal argument in the absence of some consensus, some shared
ethical and/or political orientation with regard to the values and principles which
legal reasoning activates? Diversity poses a critical challenge to legal reasoning as

it has been understood and practiced for centuries. The very notion of a single correct
92



answer to a legal dispute is at odds with the idea that diverse views on how to act
may properly - legally - co-exist. Although we see such diversity in play every day
in the differing conclusions reached by judges, we still rely upon the principle that
only one prevails. This is more than simply the pragmatic acknowledgment that
some definitive conclusion must be reached if law is to perform the functions as-
signed to it. The unity of law, its integrity and impenetrability, is critical to the au-
thority it asserts in our political culture. It is not that law always and everywhere has
to take this singular form, but that once taken, it becomes difficult to conceive oth-
erwise. Take the principle of equality before law which we value and respect without
question: Yet this very same principle makes it challenging for law to recognize
diverse subjects. The legal impulse is to suppress difference (including gender dif-
ference) rendering the notion of diverse, fragmented legal subjects unintelligible
within the contours of legal rationality.

To return then to our question, is there a right answer to legal disputes or can
diverse legal answers co-exist? | have argued that a commitment to the belief that
right answers exist remains deeply embedded in the practices of legal reasoning and
the justifications which support those practices. At the same time, adherence to the
idea of a right answer (with its associated suppositions) poses difficulties in the con-
text of efforts to deploy legal argument progressively to equality-enhancing ends.
This is not to suggest that the tools of legal argument are not worth utilizing but
rather to acknowledge that utilizing them effectively in the interests of diversity is
demanding and requires a deep and sophisticated grasp of the techniques of legal

reasoning and the limitations of the legal form.
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B TeueHme HECKOIBKUX KYPCOB BBISBIISIOTCS HEOJMHO3HAYHBIC PEAKITUHU CTY-
JICHTOB Ha TaKWe AUCIMILINHBI KaK IOPUCTIPYACHIINS U / UM Teopus Tpaa. J{is He-
KOTOPBIX 3TO SBIIACTCS JKeTaHHBIM OCBOOOXKICHHEM OT HAyYHO-IIPABOBOTO aKIICHTA
OCHOBHOM yueOHOU MPOTrpaMMBbL; AJIs APYTUX 3TO MPEACTaBIsIET CO00M pa3apaxaro-
i GakTop, ¢ KOTOPHIM HEOOXOAUMO CMUPHUTHCS WIIH KOTOPOTO JaXKe JTydIle u3-
oeratb, €Clii JOMYCTUTh, YTO MOYKHO CII€0BATh IPOTrpPaMMe, B KOTOPOU FOPHUCTIPY-
JEHITUS He TpeOyeTcsl. To paB/aa, 9To B MOCIAEAHHUE ACCATHUICTHS 3TOT BOIIPOC TIPe-
TepIes 3HAaYUTENIbHbIE TIPeo0pa3oBaHusl. TpagullMOHHBIN aKIIEHT Ha OOIIYIO OpPHC-
MPYISHIINIO, TPEACTABICHHBIA KaK KaXyIleecs HEepa3pelInMbIM HaIPsSKECHUE
MEXIy HEKOTOPBIMH IIKOJIAMU FOPUIMYECKON MBICIH (KaK MPaBUIIO, 3TO MPABOBOM
MO3UTHUBU3M M €CTECTBEHHOE IPaB0), YCTYIUI MECTO Oojiee pa3HOOOpa3HOMY, DK-
JEKTUYHOMY OTOOpY T€M, KOTOpPHIE OXBATBHIBAIOT KaK TPAJAWIIMOHHYIO IMPOTPAMMY
oOy4eHHsI, TaK U pacIpoCTpaHEHHE HOBBIX TEOPHM MpaBa, KOTOPHIE 10 HEKOTOPOM
CTETICHU OTJIMYAIOTCS JAPYT OT JApyra Mo CBOCH HAMpPaBIICHHOCTH W MOAXOAY. B To
BpeMs KaK MPaBOBOW MO3UTHUBHU3M M €CTECTBEHHOE IMPaBO MO-Pa3HOMY 03a00YECHBI
BOITPOCOM O TOM, YTO TAKOE 3aKOH, HOBBIE MOXOIbI - HEMUHU3M, KPUTUYECKUE TIPa-
BOBBIC UCCIICJIOBAHMSI U KPUTUYECKAs pacoBasi TEOPUS, KaKeTcs, 00Jiee 3amHTEPECO-
BaHbI B TOM, Y€M 3aHUMAETCS MPaBO, paCCMaTPUBAIOT BIMSHUE MpPaBa Ha KU3HEH-
HBIM OTBIT M TTOTCHIIMAJT TIpaBa I TOTO, YTOOBI MMO3UTUBHBIM 00Pa30M 3TOT OITBIT
npeobpaszoBatk. CIUIITKOM 4acTo, TEM HE MeHee, yueOHas mporpaMMma 1o IpUcIpy-
JICHITUU TIPOBOJUTCS B Ka4eCTBE MOCIEAOBATEILHO WAYIIUX JIPYT 3a JPYTOM JIHAC-
KPETHBIX 1¢0aTOB B paMKaX CChUIAIOIINXCS APYT Ha JIpyra JIUTepaTypHbIX UCTOYHH-
KOB, B KOTOPBIX MPAKTUYECKA HUYETO CYIIECTBEHHOTO HE MOXKET OBITh CKa3aHO.
Hampumep, hemuansm riy00Ko 3anHTEpECOBaH B TOM, KaKUM 00pa3oM MpaBo BO-
BJICYCHO B IMPOMU3BOJICTBO U MOIEPIKKY TCHICPHBIX HOPM, HO M30 BCEX CHJI IBITA-

CTCA BBISICHUTD, ABJIACTCA JIM ITPABUJIO ITPHU3HAHUA KOHBGHHHeﬁ, BBIMBICJIOM HUJIHU CO-
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uanbHbIM (pakToM. [TogoO6HBIM 00pa3oM, MPaBOBOW MO3UTHUBHU3M, XOTS U 3aHUMA-
eTCsI C SHTY3Ma3MOM BOIPOCaMH, KaCAIOIIUMUCS OTHOIICHHH MEXTy 3aKOHOM U MO-
paJiblo, HE TPOSIBIIAET SBHOTO MHTEpEca K M3YYSHHUIO OTHOIICHUH, CYIIECTBYIOIINX
MEX/y 3aKOHOM U TIOJIOM.

B aT0i1 riaBe s paccMaTpuBaro JBa 00CYKICHHS, 3aHUMAIOIINE IIEHTPAJIbHOE
MECTO B Y4eOHOW MporpamMme o IOPUCTIPYASHIMU C IeNbI0 JeMOHCTPAIUU TOTO,
KaK BHUMaHHUE K BOMPOCAM T0JIa MOKET MPOJIUTh HEOOXOUMBINA CBET Ha JOMUHU-
pytoiye 1edatbl I0pUINIecKoil HanpaBieHHOCTH. [lepBeiM OyneT paccMOTpeH BoO-
npoc «YTo Takoe 3aK0H?», U3y4aThCs OH OYAET C TeHACPHOU TOUKU 3PEHUS, YIUTHI-
Basi PEMUHUCTCKHUE YTBEPKACHHUS O TOM, YTO B OCHOBE (KOHIICTIIINN ) JICKHUT TeHIEP-
HBIN acniekT. Bropoil Oyner paccMoTpeHa He MeHee 3HaKoMas TeMa IpaBOBEaYE-
CKHUX OTIACEHUH, TO €CTh, BOIIPOC O TOM, CYIIECTBYET JIM MPABUJIHHBIN OTBET HA IOPH-

AWYCCKUC TUCITYTHI.

Oo0cyxnenue 1. JleskuT Jin B OCHOBe (KOHLENIUA NPAaBa) reHIePHbIA ac-
NMeKT?

UTo 3TO 3HAYUT — FeHJEPHO O0yCIOBIEHHOE TTpaBo? HUKTO HE cTaHET OTpuU-
1aTh, YTO OMPEAECICHHBIE 3aKOHBI OTPAKAIOT UJIU COAEHUCTBYIOT CO3/IaHUIO T€HJIEP-
HBIX COIIMAJIbHBIX MEXaHU3MOB. B camoM jiene, MHOTHE HcclieoBaHusl JEMUHUCTOB
OBLIY MTOCBSIIICHBI BBISIBICHUIO U KPUTHUKE TOW POJIH, KOTOPYIO ITPaBO B MPOIILIOM U
Ha COBPEMEHHOM 3Talle Urpajl B MOOLIPEHNUH U TIOIJIEPKAHUN T€HIEPHOTO HEPABEH-
CTBa B CEMbe, Ha pab04YeM MECTE M B MHTUMHBIX CEKCyaJbHbIX OTHOIIECHUsX. Ho
YTBEPXkKIaTh, YTO B OCHOBE MPaBa - B OTJIUYUE OT KOHKPETHBIX MPABOBBIX PEKUMOB
— JICKUT TEHACPHBIN aCTEKT, 3HAYUT YTBEPKAATh, UYTO MOJ (B OOIIEM CMBICTIE) CO-
CTaBJIICT YacTh TOTO, YTO Mbl BOCIIPUHUMAEM KakK MPaBO, U / UKW OTHOCSIIEECs K
MOHMMAHMIO TOT0, KaK U YTO COBEPILIAET MTPABO. ITO MPECTABIISAECTCS CIIOAKHOM Mpe-
TEH3HEeH, KoTopasi 00JIbIIIe COOTBETCTBYET yXy OOIIEH IOPUCTIPYAEHIINU U, YTO He-
YAUBUTEIIBHO, (GUTYpUPYET B IIeHTpe EeMUHUCTCKUX B3aUMOOTHOIIIEHUH C Teopre

npaBa. Kak ormeuaer Hwukona Jleiicn, olHAa W3 HEMHOTMX KCHILWH-YYEHBIX,
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YCIIEITHO MPOHUKIINX B 0aCTHOH MPAaBOBEIYECKOI0 MEMHCTPUMA, «uest PEMUHUCT-
CKOW TEOpHH MPABA ... MIPEAIIONATAET, YTO €CTh YTO-TO HE TOJIBKO B KOHKPETHBIX
3aKOHaX WJIM CBOJIaX 3aKOHOB, HO, CKOpee, B OoJiee 00111eM CMBICIIE, B CAaMOU CTPYK-
Type WM METOJIE COBPEMEHHOTO 3aKOHA, UTO SIBIISIETCS TEHJIEPHO 00YCIOBICHHBIM
10 CBOEH HEpapXUmn».

CxomubiM 00pa3oMm, Hraiip Hadbdun nomnaraer, uro «mpobiaemMa moja - 3T0
IPEB3SITOCTh, BCTPOEHHAs B caMy (opMy mpaBay. O0a yuyeHBIX O TYEPKUBAIOT, UTO
BOIIPOC T10JIa OTHOCUTCS HE TOJIBKO K COJEP>KaHUIO TIPaBa, HO U K TOMY, KAKUM 00-
Pa3oM IPaBO BOCIIPUHUMAETCS, CTPYKTYPHUPYETCS U IPUMEHSIETCA Ha ITpakTUKe. De-
MuHucTKa Katapuna MakkuHHOH, Oy/y4d MHUOHEPOM B OOJIACTH MpaBa, UAET €lle
Janbllle, yTBEPKAasl, 4TO IPABO OCHOBAHO HA MY>KCKUX MPUHIIHIIAX, OHO BBIPAKAET
Y HaCaXJAaeT BJIACTh MYXYHMH HaJ keHIMHamu. Kak oHo 310 aenaer? Koneuno, 3a-
KOH SIBJISIETCS HEUTpajIbHBbIM, PAllMOHAIBHBIM U OOBEKTHUBHBIM, WM CTPEMUTCS
OBITh TAKOBBIM, €CJIM HE MO COAEPKAHUIO, TO, KOHEYHO, B TpUMEHEHUU. COTIacHO
MakKvHHOHY, HENPABUIIBHO TyMaTh, YTO: «3aKOH PACCMATPUBAET JKEHIIMH U OT-
HOCHUTCS K HUM TaK, KaK 3TO JEJIAI0T MY>KYMHBI B OTHOLIEHUH >KEHIINH». [lepcnek-
THBA WM TOYKA 3PEHUsS 3aKOHA SABIIIIOTCA MYKCKUMH. KpuTnuecku, 0JHaKo, 3aKOH
HE MPE3eHTYeT ce0s KaKk TaKOBOMW, a UCIOJIb3YeT MOHITHUS HEUTPaIbHOCTH, palto-
HAJIBHOCTH U 00BEKTUBHOCTH, YTOOBI 3aMaCKHPOBAaTh MPUCTPACTHOCTH CBOEH MMO3U-
LM U COOCTBEHHBIE YCWIIMS B MOACPKKY BIACTH MYX4MH. [IpuHsitHe HEUTpaib-
HOM ¢ TeHJEPHONW TOUYKM 3PEHHs NMO3ULUN B OTHOIICHHM NMPUMEHEHUS MPABOBBIX
HOPM BBIBOJIMT T'€HJIEPHBIC pa3INuus 3a peaeibl popMabHOM chephl AeiicTBUS 3a-
koHa. [lepeuncienne GECYUCICHHBIX COIMANBHBIX MPOOJIEM B KauecTBE a0CTpPaKT-
HbIX JWJIEMM pPalMOHAIBHOCTH HE JOIMYCKAET HOPUAMYECKOTO PACCMOTPEHUS
«BHEMIHMUX (haKTOPOB», TAKUX KaK MeHJEpHasi ACHMMETPHUSI BIIACTU U MPUBHUIICTUH.
U, xoHedHO ke, ynpsiMasi IPUBEPKEHHOCTh MO3UIIUU OECTIPUCTPACTHOTO PaBHOIY-
IS K TIOCTIEACTBUSIM CBOMX COOCTBEHHBIX JEHCTBHUI yKPEIUISET MO3ULIMIO 3aKOHA

KaK «HEUTpaJIbHOTO apOuTpa cpear KOH(IMKTYIOUIMX HUHTEPECOB», HE HECYLIETO
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OTBETCTBEHHOCTH 3a CYILLIECTBYIOIEE PACIIPENEIICHUE BIIACTH U PECYPCOB U HE YIIOJI-
HOMOYEHHOTO Bo3MenIaTh ux. CienoBaTenbHO, «TO, YTO CUUTACTCS [FOPUIUUECKOM |
MPUYUHOM, COTIACyeTCs ¢ TeM, Kak OOCTOST JIeJIa.

B pamkax ¢pemunucTckoii Teopun no3uius MakKuHHOH yacTo moasepraercs
KPUTHUKE 32 TO, YTO OHA MPE3EHTYET OECKOMIIPOMUCCHYIO KapTHUHY 3aKOHA KaK JIei-
CTBUS BJIaCTU MYkuuH. Kak yTBepxkmaercs, NeHCTBUS BJIacTU 0OJiee CIOXKHBI U, C
OJTHOM CTOPOHBI, HE TaK 0€3KaTOCTHBI. XOTs, NEHCTBUTEIHLHO, B ITUPOKOM CMBICIIE
MPaBOBBIE U COIMAIbHBIE MEXAHU3MBbI BCE €Illeé UMEIOT TEHIEHIMI0 paboTaTh Ha
0J1aro My4WH U B yIIiepO >KCHIIHNH, TeHACPHbIC MOCIEACTBUS HOPMATUBHBIX 0a3
MOTYT BapbupoBaTh. UTO yKa3bIBa€T HA HEKOPPEKTHOCTh YTBEPKIACHUSA O TOM, UYTO
3aKOH BCETJa U HeM30€KHO MPeoiaracT MyXKCKYI0 TOUKy 3peHusi. OJTHaKO OTKJIO-
HEHHUE YTBEPKJCHUSA O TOM, YTO 3aKOH OCHOBAH Ha MY>KCKOM MHUPOBO33PECHUU, HE
O3HAYAET, YTO HYKHO CJIEJIATh 3aKIFOYEHUE OTHOCUTEIBHO OTCYTCTBUS F'€HAEPHOTO
acreKTa, JEeXallero B OCHOBE 3aKoHa, Kak 3To mnpenanaraeT MakxKunuon. Ilo-
CKOJIbKY, CUJIa €€ KPUTHUKH 3aKJTF0YAETCS HE B TOM, YTOOBI BBISIBUTH MY>KCKYIO TOUKY
3pEeHUs, COCTABIISIONIYIO0 OCHOBY ITpaBa (3aK0Ha), a B TOM, YTOOBI OTHICKATh IIPUEMBI,
KOTOpbIE 3aKOH HMCHOJB3YET C LEJbI0 CO3JaHUsl BIEYATICHHUS] KaKON-11MO0 TOUYKU
3peHus BOOOIIE: « IOMUHUPOBAHUE MY>KUUHY, 3aSBIISIET OHA, «BO3MOXKHO, SIBIISIETCS
HanOoJiee BCeoObEeMITIONIEH M HIETTKON CMCTEMOM BJIaCTH B UCTOPHH ... Ee Touka 3pe-
HUSI SIBJISIETCS] CTAHIAPTOM JIJISI OTCYTCTBHS TAKOBOM, €€ OCOOEHHOCTD 3aKJIF0YaeTCs
B 3HAYCHUHU YHUBEPCAIBHOCTHY. BaXHO YTOUHUTH chepy ¥ paMKH TOTO, YTO 3/1€Ch
npearaetr MakKunnon. MHorna cuwtaercs, 4to (EMUHUCTHYECKAsT KPUTHUKA
MpaBa SIBJIAETCA HEYMECTHOW; 3aKOH, KaK YTBEPXKIACTCS, HE MPETEHIyeT Ha
HEUTPaIbHOCTh, YCTAHABINBAEMYIO MEXIY Pa3IUYHBIMU UHTEPECAMH, MMOCKOJIBKY
IOPUANYECKUE AEUCTBUA MOYTH BCETr/la MPUBOAAT K MOJIb3€ OJHUX JIHOJIEH U HEBBI-
roae Apyrux. Kputuku yTBEp»KIArOT, UTO COJAEpP)KAHUE 3aKOHA, KOTOPOE MOMKET
OBITh U3MEHEHO C IEIbI0 YCUJICHHS] HHTEPECOB MY>KUMH (WJIM UHBIX TPYIII JIUIT), HE
cocTaBisieT (hakTa OOJIBIION TEOPETHIECKON TPOHUIIATEILHOCTH. OTHAKO 3TO SIBJISI-
€TCsI HEBEPHBIM MCTOJIKOBaHHEM yTBepxkAcHUA MakKnnnoH. Ee kpuTtuka, a Taxxe

KpUTHKA (PEMUHUCTCKON IOPUIMYECKON HAYKH B 00Jiee IIUPOKOM MOHUMAHUU UJIET
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JaJbIIle, Kacasch HE TOJIBKO CYTH 3aKOHA, HO M €r0 ()OPMBI B TEHIEPHO 00YCIIOBIICH-
HBIX JICUCTBUAX U X MOCJEICTBUAX. MEeXaHU3M CBSI3aH HE TOJIBKO C TEM, YTO JIEIAET
3aKOH, HO TaKXK€ C TEM, KaK OH 3TO JIeJIacT.

Modus operandi (;1at. 00pa3 AecTBHS) 3aKOHA, YCJIOBHOCTH U MPUEMBI, KO-
TOPBIE OINPEEIISIIOT €ro KaK JUCKYPCUBHYIO MTPAKTUKY, & UMEHHO: 3TO IIPUMAT JIO-
T'UKH, TOOYKJACHUE K a0CTPaKIUK, YBaXKCHUE K IOCJIEI0BATEILHOCTH, 0JI00pEHNE
ANIPHOPHBIX PACCYKIEHUN - BOT YTO SIBJISICTCS IEBI0 KPUTHKU YICHBIX-(EMUHU-
CTOB. JT0 OOJbIIE, UeM yTBEPXKJCHHE, TaK KaK 3aKOH CMOTPUT CKBO3b IMaJIbIIbl Ha
BCE, YTO KacaeTcCs BIACTH, OH MTO3BOJISIET BJACTH OCTYIATh TaK, KAK OHA TOT'O XOYET.
DaKTUYECKHU, 3aKOH HE CMOTPUT Ha BJIACTh CKBO3b MaJbIIbl, XOTS TaKasl KOHUECIIIUS
OTHOIIICHHS BJIACTH W 3aKOHA 00ECIIEYMBAETCS TEMH METOJaMHU, C TIOMOIIbIO KOTO-
pBIX IIpaBoBas chepa v colMaibHasi HEU3MEHHO HaXOIATCS Ha IOCTaTOYHO Oe3ormac-
HOM PACCTOSTHUM APYT OT Apyra. ITO OUYE€Hb BaXXHO. JlymMaTh 0 3aKOHE B paMKax €ro
COOCTBEHHBIX TEPMHHOB, TO €CTh BOCHPHUHHUMATh €r0 KaK CHENU(PUISCKHI CBOJ
HOPMATUBOB, MOAYMHECHHBIX OMPEAECICHHBIM METOJIAM JE€pUBALUM, HABUTALUU U
MIPUMEHEHHUS, 03HAYaeT MPEJICTABISATH 00JIaCTh ICHCTBUS 3aKOHA C Y)KE 3aKpeTlICH-
HBIMU M YCTAHOBJICHHBIMH KOOpJMHaTaMHu. B paMmkax 3TOro otoOpa)k€Husl 3aKOH
dhopMaIbHO TTO3UITMOHUPYETCS IO OTHOIIEHUIO K CBOMM <JIPYTHUM» (MOPaJib, IOJIH-
THKa, 00IIECTBO), OTpaXkas KOHIENTYaJIbHYIO0 CXeMY, HACTOJIBKO 3HAKOMYIO MPaBO-
BOW MBICIIM, YTO 3TO PEAKO MPUBOJIUT K CO3JaHHUIO CXEMBbI, B KOTOPOM BIACTh pac-
CMaTPHUBAETCS KaK JCUCTBYIOIIAsl C TOMOIIBIO 3aKOHA, HO HE COTJIACHO €MY.

3aKOH BCET1a HAXOAUTCA HAa KOHUENTYAJIbHOM U HOPMAaTUBHOM YJAJICHUU OT
00BEKTOB U TOCJICICTBUN CBOMX JCHCTBUM. 3/1€Ch PeUb UJET O CBSI3M MEXKIY 3aKO-
HOM M KU3HBIO, MEXK]Ty MIPABOBBIM U COLUATILHBIM ObITHEM. be3ycoBHO, IOpUCIIPY-
JICHIIMSI OCHOBHOT'O HaIpaBJieHUs] TOHUMAET, UYTO c(pephl MpaBoBas U COIHMaIbHAs
CBsI3aHBI MEXIy co00i. B pamkax »Toro mpaBoBasi cepa 0OBIYHO CUUTACTCS MPO-
W3BOJIHOM OT cepsl conmanbHoi: Hanpumep, Jlec ['puH paccMaTpuBaeT 3aK0H Kak
«COIMAIIBHYI0 KOHCTPYKIHIO... CO3JAaHHYIO JIyMAamOUMMU U ACHCTBYIOIIMMU

mroasmu». Ho, mpogomkaer I'puH, «3aK0H CyHIeCTBYeT B (PU3MUECKON BCEIEHHOM,
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KOTOpasi HE SBIJISIETCS MPOAYKTOM OOLIECTBEHHOTO pa3BUTHSI, OHA CO3JAeTCs
JIOJIGMU U TS JIFOJIEH, KOTOPBIC TAK)KE HE TIPEACTABIISIIOT COOOM TAaKOTO TPOIYKTaY.

Uro ['puH noapa3zymeBaeT, KOraa TOBOPUT, YTO JIFOAU HE SBIISIFOTCA MTPOIYK-
TaMH OOLIECTBEHHOTO pa3BuTusi? MIMeeT i OH B BUly MaT€pUaIbHOCTh UX TEN, KO-
THUTUBHBIE ONIEpAllMU UX MO3ra WK YTO? A KaK HacueT MOJIOBOM MPUHAIIIEKHOCTH
moaen? DTo sBIAETCS MPOAYKTOM OOIIECTBEHHOTO pa3Butua? B apyrom mecrte
['puH cornamaercss ¢ TeéM, YTO MOJ — 3TO COUUAIBbHBIA KOHCTPYKT HACTOJBKO,
HACKOJIBKO 3TO BO3MOKHO, XOTSI CEKC OH CUUTAET IPyObIM OMOJIOTMYECKUM (PaKTOM.
3neck ['puH NPOBOIUT pazinyuue, paCIpOCTPAHEHHOE B COIIUATILHON TEOPUHU, MEXTY
MIOJIOM B CMBICJIE TIPUPOJIBI U TIOJIOM KaK MPOIYKTOM OOIIECTBEHHOTO Pa3BUTHSI. DTO
pasiiiyue CTajio IIEHTPOM HEOJHOKPATHBIX 0OCYKJIEeHUN B (PEMUHUCTCKOU TEOpUU
JIUISl YCTAHOBJICHHUSI CIMIIIKOM PE3KOTO pa3ACICHUS] MEXKTY MPUPOION U KYJIbTYpPOH.
B uwactHOCTH, Ha Hallle BOCHPUSATHE T0JIa, TOHUMAEMOT0 B Ka4yecTBE OMOJIOTHYe-
CKOT'O pa3JIM4uusl, BO3MOXKHO, YK€ HAJI0KEHBI IPEAIOIOKEHHS KYJIbTYPHOIO IPOUC-
XOXJICHUSI O TOM, YTO O3HAYAIOT Pa3INUUsl TEICCHBIE.

Tem He MeHee, eclii ToJIaraTh, YTO «JTIOJIM» HE SBIIIOTCS MPOAYKTaMH 00111e-
CTBEHHOTO Pa3BUTHSI, a MOJI TAKOBBIM SIBJISIETCSI, O3HAYAET JIM ATO YTO JIFOJIU - CYIIIE-
cTBa OecroJibie, (HO MPEenoIoKUTEIHHO UMeroIIHe moi)? Koraa Mbl TOBOpHUM, YTO
«JIyMaroUIMe U JeUCTBYIOIIUE JIFOAW» CO3/Iat0T 3aKOH, JyMAalOT JIU OHU U IEUCTBYIOT
71 6€30THOCUTEIBHO K MOJTy (TMTOCKOJIbKY TOJI SIBJSIETCS COIMAIbHBIM KOHCTPYKTOM,
a Jroau HeT)? DTa ABYCMBICIEHHOCTh HE CiydailHa U OoTpa)kaeT OoJiee TIIyOOKYIO
npoOJjieMy B TOM BHJI€, B KAKOM TpaBOBasi U COLMAJIbHAs c(ephbl MPEACTaBICHbI B
OCHOBHOMU ropuctpyaeHiuu. ®oxkycupyss BHUMaHUE Ha TIPUPOJIC TIpaBa, IOpUCTIPY-
JISHITUS YACNSIeT MaJI0 BHUMAaHUSI TIPUPOJIC COIMATIBLHOTO OBITHS; 9TO JIUIIH YacTh
¢dboHa 1711 OCHOBHOTO MCCJIEAOBaHUS MTPaBOBhIX (peHOMeHOB. HezaBucumo ot Toro,
SBJISIETCS JIU T10J MPUPOJHBIM UJIU COLMAIBHBIM M0 CBOEMY MPOUCXOXKICHUIO, NS
MIPaBOBEAYECKUX II€JICH 3TO COBCEM HEBAXKHO, TOCKOJIBKY MPUPOIa U OOIIECTBO HE
MPUHHUMAIOTCS BO BHUMAHHE, 32 UCKIIOUYEHUEM TOT0, UYTO OHU 00€CTIeUrBaIOT KOH-
TEKCT JUIsI ACUCTBUM 3aKOHA. HO Kak HaMm y3HaTh, MOKEM JIK MBI HCCIEA0BATH, YTO

€CTb 3aKOH, C OI'paHUYCHHBIM KPYI'OM MMOJTHOMOYMI WJIH ITPOBCCTHU U3YUYCHUC CBA3U
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MEK]ly 3aKOHOM M €r0 «KOHTEKCTOM»? M Kak MbI y3HAaeM, UTO JIIOJIU HE SIBISIOTCA
MPOYKTaMHU HE TOJIBKO OOIIECTBEHHOTO, HO U TIpaBoBOoro pazButus? [Ipenmonoxke-
HHUE O TOM, YTO «JIIOJIN» CTOST B KAKOM-TO HEOINPEACICHHOM CMBICIIEC BHE 3aKOHA U
oOIecTBa, SBISETCS UMEHHO YKa3aHHBIM BBIIIE MPEATIONOKEHUEM O TIPUPOJIE CO-
IIAAJILHOTO OBITHS, MPUHUMAIOIIECH (JOpMY UCTHHBI, KOTOpas 3aTeM 3aKpEIUIICTCS B
MIOCTPOCHUH IOPUINYECKON MBICIIH.

Ha sTom sTane ¢peMuHNU3M pacXoauTcs C IPYTUMUA KPUTHICCKUMH TEOPUSIMH,
MIPUHUMAsI MHYIO TOUKY 3PE€HUSI HACUET JII0JIEH U X OTHOIIECHUIO K 3aKOHY. MOKHO
HA4aTh C pa3aInyus MEXKIY TEM, UTO €CTh PEATbHOCTb, U TEM, KAK Mbl BOCIPUHUMAEM
U / WIK TIPEACTaBISIEM 3Ty PEaJbHOCTh, MPOOJIEMATUYHYIO TUXOTOMHUIO MEXKIY Ma-
Tepueld u cMbIcioM. OJIMH U3 MOJXO0J0B, IIMPOKO CBA3AHHBIX C COBPEMEHHOCTHIO,
3aKJII0YAETCS B MPEIOI0KEHUH, YTO PEATbHOCTh MOXKET ObITh TOYHO PETPE3EHTHU-
poBaHa. OOBEKT 3HAHUS CTAHOBUTCS KOPPEKTHBIM H300pakeHreM peaiabHoro. Crie-
JIOBATEJIbHO, 00BEKTUBHOE MO3HAHUE MHpPA, KaK MPOJyKTa 000C00JI€HHOTO, 0€30T-
HOCHUTEJIBHOTO K KaKUM-JTH0O0 OOCTOSITEILCTBAM CO3EpIaHusl, BOBMOXKHO U JKeJa-
TenbHO. Jlpyroit moaxoj, OOBIYHO MPUITMCHIBAEMBIA IMOCTMOJICPHU3MY, YTBEp-
JKJIA€T, YTO, MOCKOJIBKY TO, YTO Mbl BOCIPUHUMAEM KaK peajbHOE, BCErJa Onocpe-
JIOBAHO SI3bIKOM, PEAIbHOCTh HE MOXKET CYIIIECTBOBATh BHE HAIIMX COITUATHHBIX /
S3BIKOBBIX KOHCTPYKIIUN: 3HAHUE SIBJISIETCS] CyOBEKTUBHBIM U COIMATILHO 00YCIIOB-
neHHbIM. C OJIHOM CTOPOHBI, y HAC €CTh MaTepus, MaTepUalibHbIC BEIIH, PuU3nye-
CKHII MHp, Ha KOTOphI HamekaeT ['pun. C Apyroil CTOPOHbBI, Ml UMEEM CMBICII,
UJIeU, KOHIEIINY U YOeKIESHUsI, TPEJOCTABISAIONINE HHPOPMAITHUIO O TOM, KaK MbI
MMOHUMAEM, UHTEPIPETUPYEM U MIEPEKUBAEM MATEPUATIBHBIN MU, BKIIOUAs TEJIeC-
HOCTh. Ompenenssi AUIeMMY CaMbIMU TPYOBIMU TEPMHUHAMHU M3 BCEX BO3MOXKHBIX,
MO/JICPHUCTCKOE MBIILJICHUE UMEET TeHACHIMIO NpeAnoiaraTb, 4To MaTepus ornpe-
JIEIIIET CMBICII, B TO BPEMS KaK ITOCTMOJIEPHUCTBI CKJIOHSFOTCA K MBICIIM O TOM, YTO
CMBICII OITPEAEIIIET MATEPHUIO.

Teneps BEpHEMCS K TOMY, KaK Mbl IOHUMAEM CBSI3b MEXKIY 3aKOHOM M JKH3-

HBIO: KaXXCTCA, YTO MOJACPHU3M PACCMATPUBACT KU3Hb KAaK TO, YTO IMOPOKIACT 3a-
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KOH, @ TOCTMOJIEPHU3M, HAIIPOTHB, CYUTAET, YTO 3aKOH MOPOKAAET KU3Hb. 3AKITIO-
YeHHasl B TaKylo OopMy, Ta UM WHAS MO3UIUS MOXKET MOKa3aTbCs HEMPaBUIBLHOM,
OJIHAKO, CTOUT MPEANOI0KUTh, YTO HA OJIHA U3 HUX HE SBIIAETCS TakoBo. Bmecto
ATOTO CAENAEM IPEANOI0KEHUE O TOM, YTO 3aKOH U )KM3Hb TaK TECHO IEPEIUIETEHBI
JPYT C APYTOM, YTO U300paKeHUE UX CBSI3U B KAKOM-TO MOJIHOM UJTU O€3yCIIOBHOM
CMBICJIE IPOCTO HEBO3MOXKHO. BO3M0OKHO, TOUHAs NpUpOJa OTHOLIEHUN MEXIY 3a-
KOHOM U JKM3HBIO, CTOJIb K€ CJIIOXHA, KaK M CBSI3b MEXIY CMBICIIOM U MaTepuei.
be3ycnoBHO, Ba)HO MPU3HATH 3TY CIOKHOCTb, & HE OTBepraTh ee. OU3NK-TEOPETUK
u pemunuct Kapen bapan onuceiBaeT B3aMMOCBSI3b MEXAY MaTEPUEN U CMBICIIOM
KaK BECbMa 3aIlyTaHHYI0. bapan oTBepraeT npeacTaBieHus O MUPE, B KOTOPOM MpPH-
POJIHOE M COLMAJIBHOE BOCHPUHHUMAIOTCS Kak 000coOJeHHbIE c(epbl, TOBOPS O
CJIOKHOM B3aMMOJICHCTBUH YEJIOBEUYECKOro (pakTopa U NPUUYUHHOCTH U Opocasi Bbl-
30B YIPOIICHHBIM KOHUEHMIUAM IPUPOJHOTO peannu3Ma U COLUAIBHOTO KOHCTPYK-
THUBHU3MA.

Bo3MokHO, 3TO XOpomuil cnocod paccMOTPETh CBs3b, CYIIECTBYIOIIYIO
MEXIY XKU3HBIO U 3aKOHOM:

Kaxk conmanbHas, Tak 1 npaBoBas chepbl IEHCTBYIOT IPYT HA Ipyra, BHyTpH
JpyT Ipyra U MOCPEACTBOM JIPYT ApYra, TaK YTO, XOTS U MOXKET ObITh PaBIoil To,
YTO 3aKOH BO3HUKAET Ojarojapsi MBIIUICHUIO U JEHCTBUIO JIIOJICH, B paBHOW CTe-
MIEHU BEPHO U TO, YTO JIFOJIU CYUIECTBYIOT Onarofapsi MbICIU U IEUCTBUSM 3aKOHA.
Jlroau SIBISIFOTCS IPOAYKTaMU OOLIECTBEHHOI'O Pa3BUTHUS, HO OHU TaKXke 00J1aatoT
TejaecHOM 000704YKOM M 00YCIIOBIIEHBI MAaT€pUaIbHBIM CYIIECTBOBAHHMEM: 3ajaya,
HECOMHEHHO, COCTOUT B TOM, UTOOBI JaTh ONpPEJIETICHUE IOPUCTIPYICHIIUN, KOTOPAs
BKJIIOYAET B ce0s BHEPEHNE MAaTEPUU U CMbICIIA B COLMAIIBHOE U MPABOBOE OBITHE.
HNmeHnHo 311€ech, T11e (hopma 3aKoHa MPUHATA B OCHOBHOM 00JIaCTH IOPUCTIPYIEHIINH,
BOOOOpaKEHHE CTAaHOBUTCS MpobsieMoi. MakKuHHOH npu3biBaeT TubepanbHO pac-
CMaTpUBAaTh 3aKOH KaK «pa3yM OO0ILECTBa», TO €CTh, KaK Ha YTO-TO palliOHaIbHOE,
OecrenecHoe, HemaTepuaibHoe. OHa yTBEPKAAET, YTO ATa KOHUENIHUS 3aKOHA aK-
TUBHO PAaCIIUPSET BO3MOXXHOCTH F€HAEPHBIX M IPYTrUX Hepapxuil. 3aKOH BOCIPU-

HHUMACTCA KaK HEUTO «KMHOEC), OTIIMYHOC OT MaTCpPUH, (bOpMaJ'IBHO OTIMYArOmICECs OT
101



MaTepUaIbHOTO MHpPA, XOTS M BO3JCUCTBYIONIEEe Ha Hero. Metadopa JlekapTa mo-
MOraeT NOoAAEPKaTh UACI0 3aKOHA KaK SBIICHUS JUCKPETHOTO, OTPAHUYEHHOTO, aB-
TOHOMHOTO, YCUJIMBasi KOHIENTYaJbHYI0O 1 HOPMAaTUBHYIO JAUCTAHIMIO cephl 3a-
KOHA OT JKM3HU U IOPUANYECKOTO CyOBEKTa, KOTOPHIM SIBIIIETCS YeinoBeK. KoHrer-
LI1H, JISKAIINE B OCHOBE 3TOM peaIn3allii 3aKOHA, HAIPUMED, YHUTAPHBIN MPaBO-
BOM CyOBEKT, hopMalIbHOE PABEHCTBO, TyAIMCTUYECKHE KOH(PUTYpaIIH TPABOBOTO
npocTpaHcTBa (MyOaudHOE / 9acTHOE, 51 / Apyrou, mpuanHa / apdeKT) TakKe mpe/-
MOJIaraloT UCKJIIOYEHUE MaTEepUH U3 00s1acTu 3akoHa. Jlaxke paznuuue Mexay gop-
MOW M MaTE€pUEH, MEXK]Ty TEM, KaK U YTO JEIAET 3aKOH, OHATHO TOJIBKO B TEX paM-
KaX, B KOTOPBIX BHYTPEHHSSI KOHCTUTYIUS OBITHS M JIEUCTBUA (CrIOco0, mocpe-
CTBOM KOTOPOT'O MbI CYIIECTBYEM, ACHCTBYEM U HH(POPMHUPYEM APYT APYyTa) 4acTo
oOpeueHa Ha npeHeOpexkenue. Jpyrumu cioBaMu, YCIOBHUS CYIIECTBOBAHUS KOH-
HEMIUU MpaBa, KOTOpas SBISETCA KpaeyroiabHbIM KaMHEM O(MHUIIUATBLHO MIPUHSATOM
FOPUCITPYACHLNH, BKIIOYAIOT PSJ MPEANONIOKEHUN O COOTHOLIEHWH MaTEepuu U
CMBICJIA, PEAIBHOCTHU U PENPE3CHTAIMU, KOTOPbIE, 10 MEHBILIEN Mepe, CIIOPHBI.

Brionne BO3MOHO, 4TO KpalHe EHHBIA MPaBOBEIYECKHUIN MTOUCK (OPMYITH-
POBAaHUS €IMHON KOHIEIIIMY MPABa, HE3aBUCUMOUN OT KOHTEKCTOB, B KOTOPBIX JAEH-
CTBYET 3aKOH, IO-JOHKMXOTCKM HEeyMecCTeH. KaxkeTcs, Bce yalue 3TO, NMPU3HAIOT
npaBoBebl. Hanpumep, bpaian Tamanaxa 1pu3sbpIBaeT K «BCIIOMOTaTEIbHON» KOH-
LENIMU paBa, BHUMATEIBbHON, B MIEPBYIO OUEpE/lb, K PACCMOTPEHUIO KOHTEKCTa
KOHIICTITYQJIbHBIX TPABOBBIX CTPYKTYpP B paMKax Oojiee MIMPOKUX COIMATBHBIX
MPaKTUK, HE B MOCJEIHIOI Ouepeb JJIsl IOCTHXKEHHUS TOTO, YTOObl U3MEHEHUS B
ATUX CTPYKTYpax, MPOUCXOIAIINE BO BpEMEHH U Ha MECTaX, MOKHO OBLIO OTCIICKHU-
BaTh U MOJIBEPTaTh aHAIU3Y.

Bepnemcs Teneps k HalieMy epBOHAYAILHOMY BOIIPOCY: SIBJISICTCS JIU (KOH-
MY ) MpaBa re’aepHo o0ycnoBiaeHHo? [1o ssBHO He sBIIsSIeTCS Kateropuen Gpop-
MaJbHOTO 3HAYCHHUS B OPUIIMATHFHO MPUHATON IOPUCTIPYACHIIMHA. ITO TO CaMOE OT-
CYTCTBHE, KOTOPOE€ MHOT/IA 3aCTABJISIET 3alyMaThCA: KAaK MOXKET 3aKOH, KOTOPBIN,
KaK MPHUHATO JyMaTh, MPEACTABISIET COOOM MPOIYKT OOIIECTBEHHOTO Pa3BUTHS,

OBITH «OECIIOJIBIM» U SBISTHCSA OCHOBHOM xapaKTepHoﬁ IIepTOI\/’I COIIMaJIbHOT'O
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ycTpoiicTBa? BckpbiBas MOBEPXHOCTh IOPUAMYECKON TEOpUU, MBI OOHAPYKUBAEM,
YTO 3aKOH HE TOJIBKO HE MMEET 11014, HO OH €I1I€ HE UMEET U CEKCa: MATEPHsl, BKIIIO-
yasi TeJIECHOCTh, (POPMaJIbHO BhIBEJICHA 3aIPAHUIIBI 3aKOHA, KOTOPbIE SIBIISIIOTCS Y-
CTO MHTEJUIEKTYaJIbHBIMH, JINIIIEHHBIMU MATEPUAIBHOTO BOILIOIIEHUS, CO31aHHBIMU
Ha pauuoHaibHOM ocHOBe. Kak otmeuaeT Mapraper JI3Buc: «IIpeamnonaraercs, 4ro
3aKOH OTJIEJIEH OT aKTOB, TOCPEACTBOM KOTOPBIX OH MPOSBIISIETCS, U HA CAMOM JIEJIE
IIPEAIIECTBYET UM».

WNubiMu crioBaMu, Aiis 11esiei pedieKCuy MpaBOBEICHUs BaKHA Ues MpaBa,
y’Ke 3aJyMaHHas Kak oTJebHas cepa U OTIMYHAS OT €r0 MHOTOYHCIIEHHBIX H CY-
IIECTBEHHBIX BOIUIOIICHUM B IIOBCETHEBHOM KU3HHU. [Ipenonoxum Ha MrHOBEHHE,
YTO MBI COIIPOTUBIISIEMCS] YKOPEHHUBUIEMYCS B IIPABOBOW MBICIU UMILYJIBCY OTJIE-
JIUTH 3aKOH OT BCETO OCTAIBHOTO0. BMECTO 3TOTO IPEATIOIOAKNM, YTO MBI HUIIIEM CBS-
3YIOIIME HUTH 3aKOHA, BKIIIOYAsi CBA3b MEXKAY 3aKOHOM U MaTE€pUAIILHON JKU3HBIO.
[ToueMy MaTepHUaIbHOCTh JOJKHA OBITH OTJENEHA OT 3akoHa? Eciiu BMecTo 3TOr0
MBI IPUMEM TOT (PaKT, YTO MATEPHUS U CMBICI TECHBIM 00pa30M CBSA3aHbI APYT C IPY-
I'OM, TO IIOJIO’KEHHE ITOHATHS IIPaBa, HE OTMEYEHHOI'0 MAaTEPUAIBHOCTBIO, ITPECTaB-
JISI€TCSI BECbMAa COMHUTENBHBIM. OTCIOJIa MOKHO MPEIONIOKNATh O TOM, YTO MaTe-
pUATBHOCTh 3aKOHA (MMPUHMMAs BO BHUMAHHE YCIOBHSA, B KOTOPHIX 3aKOH, B TOM
BH/JIE€, B KAKOM Mbl IOHMMAEM €r0 B HAIlIM THW ) OCHOBaHa Ha MY>KCKOW TOUKE 3PEHUS
MY>KCKOM WM, MO KpailHel mepe, sIBISeTCs TeHAEPHO 00YCIOBIEHHOU. pyrumu
CJIOBAMM, IIPU3HAHUE TECHOM CBSI3M MEXIYy MATEPUEN U CMBICIIOM BBIBOJUT MO (a
TaK)Ke pacy U Apyrue CBOMCTBA MAEHTUYHOCTH, KOTOPhIE MOTYT OBITh TE€JIECHO OMO-
CpellOBaHbl) Ha MEPEIHUI TUTaH IPABOBOTO MBILLIEHUS U Teopur. COOTBETCTBEHHO,
UCCIIEIOBAaHUE OTCYTCTBHUSI T€HAEPHOU OOYCIIOBICHHOCTH BBOJUT IOAABIICHHYIO
MaTE€pUATbHOCTh B TPAHUILIBI IPUHATOW MPABOBOM MBICIIH, 1aBasi BO3MOKHOCTh €1
MIPOSIBUTHCS.

B nenaBnem ananmse Konnernmmu mpasa I'.JI.A. Xapra (OputaHckuii UCTO-
puK, husiocod, mpaBoBen), MPOBEAEHHOM aBTOpoM-peMuHrucTom Immon Kaunudad,

OTCJIC)KUBAIOTCA PA3JIMYHBIC CHOCO6BI, MMoCPCACTBOM KOTOPBIX T'CHACPHBLIC, OCO-
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OCHHO MY)KCKHE€ YEPThI, BHEAPSIIOTCS B MOJEIh «OOBIYHOTO TPakIaHUHAY, BBICTPO-
eHHYI0 XapTOM, C TOYKH 3PEHUS KOTOPOTO YYCHBIH HCCIEIYEeT HICI0 MPABOBOTO
00s13aTEeNbCTBRA.

Kanmudd nemonctpupyer, kak oOmuii HEAMITUPUIECKUN TTPABOBOM CyOBEKT
XapTa noJKperieH NpeanoloKeHUsIMU 00 MHAUBUIYaTbHOW aBTOHOMUH U YEJIOBE-
YEeCKOM pallMOHaIbHOCTH, KOTOPbIE 00YCIOBICHBI HCTOPUYECKU U KOHTEKCTYaIbHO,
a TaK)K€ CMMBOJUYECKH, KyIbTYPHO WJIA COIMATILHO CBSI3aHBI C TTOHSATHEM MYKe-
CTBEHHOCTH. Ee KpUTHKa MOKa3bIBaeT, KaK MO3UIMUs, MpEeTeHAyIolas Ha Oecro-
JIOCTh, TEM HE MEHEE, MOYKET BKIIFOYATh T€HACPHBIE MPEIOIOKEHUS B PACCyKIe-
HUS O TOM, KakK JIFOAW MTOHUMAIOT ¥ BOCIIPUHUMAIOT 3aKOH, WJIM KaK OHH TTO3UIIHO-
HUPYIOTCSI B OTHOIICHHUH JIEUCTBUI 3aKOHA, KOTOPBHIE CO BPEMEHEM MPEBPAIIAIOTCS
B SIBHO HEOITPOBEPKUMBIE YTBEP KICHHSI OTHOCUTEIIBHO IMPUPOIBI TPABOBOTO 005132~
TEJIbCTBA. B KOHEUHOM cueTe, Ba)KHBIM BOMPOC 3/IECh COCTOUT HE B TOM, SIBIISIETCS
JIM 3aKOH TE€HJIEpPHO OOYCIIOBIICHHBIM, a B TOM, KaK 3TOT MPOLIECC TeHAEPHON 00Yy-
CJIOBJIECHHOCTH MOYET OBITh TIOHAT B paMKax 0o0Jjiee MUPOKOTO UCCIIEAOBAHUS OTHO-
HICHUI MEX]y )KU3HBIO U 3aKOHOM. Bce 3T0 MOoKpenieHo TeOpeTUYeCKUM HalpaB-
JICHUEM, SBJISIOMMMCS HEOTPaHUYEHHBIM | MPU3HAIOIINIM BaKHOCTh MaTepUaIbHO-
CTH B TIPABOBEIUYECKON JEATEILHOCTH.

HukTto Gosiee ynopHo He ClIOCOOEH UCKAaTh BEPHOTO OTBETA B IPABOBOM JIHIC-
yTe, YeM CTYACHT, yJalluics Ha MepBOM Kypce ropuaudeckoro ¢akymnprera. Co-
OTBETCTBEHHO, OOJIBIIMHCTBO BBIITYCKHUKOB COXKAJICIOT O TOM, YTO OO0IIee MOCIIe/I-
CTBHE MX IOPUIUYCCKOTO O0pa30BaHUs 3aKJIFOYACTCS B JIMIICHUU WX TMOHWUMAaHHS
TOTO, YTO BCAKHUI BEPHBIN OTBET CYIICCTBYET. TOIBKO B OJTHOM ITyHKTE UX MTPABOBBIX
MCCIIEIOBAHUM CBITOM ['paanps FOpUANUECKON KOPPEKTHOCTHU BCE €1IE OCTAECTCS MY-
YUTEIbHBIM. HU OJTMH yBaXKaroImmii ce0s FOpUINICCKUN KypC HE MOXKET yACIISATh I0-
CTOSTHHOTO BHUMaHUS BOIIPOCY O TOM, JIEUCTBUTEIHLHO JIU U 10 KaAKOUW CTETICHH Tpa-
BOBBIE HOPMBI OTPEJIEISIOT MPABOBBIC pe3yabTaThl. OT KECTKOCTH IOPUIUIECKOTO
dbopman3mMa 10 HEONMPEASICHHOCTH CKENTUIIN3Ma, CTENEHN OTPaHWYCHUM, KOTO-

PBbIC 3aKOH HAKJIIAAbIBACT HA IIPUHATUC Cy,[[e6HbIX peH_IeHI/Iﬁ —BCC 2TO IMPOJ0JIKACT
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BBI3bIBaTh Hay4YHbIE CTIOpHI. Kakoe OTHOIIIEHHE UMEeT TuieMMa IIPaBOBOH JeTepMU-
HUPOBAHHOCTHU K TeHJEPHOM Teopun U Teopun pemunuzMa? OueBuaHOEe OECIOKOMN-
CTBO BBI3BIBAET TO, YTO €CJIM MPABOBBIE HOPMBI JEUCTBUTENIBHO JAlOT BEPHBIE OT-
BETHI, KaK Mbl OTYUTHIBAEMCS 32 PEIICHUS, IPUHATHIC B TIPOIILIOM, SIBHO TIPOITUTAH-
HbI€ COMHUTEJBHBIMU TPEIINOJIOKEHUSIMUA O TEHJIEPHBIX POJIAX U OTHOLICHUSX?
JeticTBuTeIbHO JIU 00I1Iee TTpaBo TpeOoBajio, 4ToObl Mucc budo ObLIO OTKa3aHO B
3aHATHH Npodeccrerd oprUcTa Ha TOM OCHOBAaHUU, YTO OHA - KEHIIHA?

Mo0>XHO, KOHEYHO, ONpPENeNIUTh TaKue HEeKellaTebHbIe PEIICHHs] KaK OIIu-
OouHbIe: OBLI / €CTh BEPHBINA OTBET, HO B 3TOM CJIy4yae CyJa HE CMOT €ro mnpeaocTa-
BUTH. [IpeacTaBieHne o TOM, 4TO CyJIbU MHOT/Ia OIIMOaI0TCs, MPaBI0NoA00HO, HO,
B OTHoIIeHnu Mucc bu60o u Teopun pemMuHM3Ma, OHO BPSAJT JIM CLIOCOOHO MpeaocTa-
BUTH yaoBleTBopeHue. Cyas mo BceMy, B MPOIUIOM MHOTOE ObLTO OIIMOOYHBIM,
0COOEHHO, KOI'/la JIeJI0 Kacaioch KeHUIUH. bosiee BEposATHOE OOBACHEHUE 3aKIIIO-
4aeTcsl B TOM, YTO CY/bH HaXOJUIUCH MOJ BIUSHUEM COLUAIBHBIX U KYJIbTYPHBIX
HOPM TIPH WHTEPIPETANHA ¥ MPUMEHEHNY 3aKOHA, BKIIFOYasi HOPMBI B OTHOIIICHUN
MOJIOBOM TIpHHAIIeKHOCTH. KakoB cTaTyc 3TMX HOPM B MPUHSATUU FOPUTUIECKUX
pEIICHM, BeIb MHOTHE U3 HUX OBUIA CIIOPHBIMH JaKE€ B TEX UCTOPUUCCKUX YCIIO-
BUSIX, B KOTOPBIX BO3HUKIN? Eciu cynbu, eicTByIOMNE JOHKHBIM 00pa3oM, MOTYT
M0JIaraThCsl Ha CTAaHAAPTHI U YOSKICHHUSI, KOTOPBIE B PETPOCTICKTUBE SBIISIOTCS SIBHO
HEKeJIaTeIbHBIMU, KaK MOYKHO YTBEPKIaTh, YTO CYIIIECTBYET BEpHBI OTBET Ha Mpa-
BOBbIe nuciyThl? [louemMy uyes o TOM, 4TO 3aKOH JA€T BEPHBIC OTBETHI, OCTACTCS
TaKOH aneyuIsIIIMOHHON, HECMOTPSI Ha CBOIO MATEHTHYIO morpemHocTs? bonee Toro,
KaKHe TMOCIIEICTBUS UCXOMAT OT HAIIMX OXHIAHUNA OTHOCHUTEIHHO 3aKOHY BOKPYT
stoit uaeu (1)? SIcHo, 4yTO Bepa B TO, YTO 3aKOH MPEAOCTABIISIET BEPHBIE OTBETHI,
MOJKPEIUIAET €ro aBTOPUTET U, CIEIOBATENBHO, €ro 3(PPEKTUBHOCTh KaK crocoda
ynpasiennsi. CyIbsiM Takke 00JIbIlie HPaBUTCS UJesl, YTO OHU, CKOpee, U3JIararoT, a
HE cO3Jal0T 3aKOH. OHU HE XOTSIT OTKAa3bIBaThCSl OT MHEHUS, YTO UX CIIOCOOHOCTD
OTIPEIETIATh HAAJSKAIUM 00pa30oM TMPaBOBBIC PE3yJIbTaThl OTPAaHUYCHA JTOKTPH-

HaJIbHBIMH PaMKaMU.
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Hynkan Kennean yTBepkaaeT, 4To CyAbH OTPULIAIOT TOT (PakT, YTO OHU IPHU-
BHOCST B UTPY CBOU HUJEOJIOTMUECKHUE MPEINOUYTEHHS IPU NPUHATUN FOPUINIECKUAX
pemieHuii. YTBepxkaeHue Kenneau o Tom, 4To CyibM paccMaTpUBarOT ceOs B Kaye-
CTBE 3aBUCHMBIX, HE MOJIBEPracTCsi COMHEHUIO: UMEHHO 3TOT OIBIT 3aBUCUMOCTH
MO3BOJIIET UM YYaCTBOBATH B IMOJUTUYECKUX JIEHCTBUSX, B TO K€ BPEMS OHHU MPE]I-
HaAMEPEHHO WUTHOPHUPYIOT, YTO 3TUM 3aHuMarorcs. [[ns KenHeam 3akoH sABisieTcs
(dbopMoil TOTUTHUECKOM MTPAKTUKHU, HO 0c000H (POpPMOI, B KOTOPOH UICOTOTHIECKHIE
MPEANOYTEHUS CyJIel HaXOASAT CBOE BBHIPAKEHHE B METOJaX MPABOBOr0 0OOCHOBA-
HUA. JIBOPKUH TOXE COTJIACEH C TE€M, YTO 3aKOH MOJYMHEH nojutuke. OmHaKko, B
ornuure or KeHHeau, CUMTAIONIEro CyAe HeT00pOCOBECTHBIMU MOJIUTUYECKHUMHU
nesTeNsaMHy, JIBOpKUH paccMaTpuBaeT 0OpallieHre K MOJIUTUYECKUM (M MOPAJIbHBIM)
aprymMeHTaM Kak 4acTh TOr0, YTO BJIEYET 3a COOOM JelicTBHUE 3aKOHA. B oTinuune oT
HE00pOCOBECTHOCTH, IIPABOBasi BEPHOCTh TPEOYET OT CyA€H TOJIKOBAHUS U IPUMeE-
HEHUS 3aKOHA TaKUM 00pa3oM, 4YTOObI OH COOTBETCTBOBAJ TOMY, UTO OBbLIO paHbIIIE,
ONMUPASACHh HA MOJUTHUYECKYIO U MHCTUTYLHOHAIBHYIO UCTOPHUIO COOTBETCTBYIOIIMUX
IIPAaBOBBIX MaTepuajoB. B 3ToM mpoiiecce BIOJHE MOXKET ObITh MECTO IS CyA€e0-
HBIX Pa3HOIJIACUN OTHOCHUTENILHO TOTO, YTO SIBJSIETCS HAJIEKAUIUM PE3YJIbTaTOM,
HO, TEM HE MEHEE, TAKOW PE3yNbTaT NEUCTBUTENIBHO CYIIECTBYET (XOTS ISl €ro J10-
CTHKEHUSI MOTYT NTOTPeOOBaThCs CBEPXMOILHBIE MPAaBOBbIE CUIIBI [ epKyiieca).

Kennenu u /IBOpkrH cUIbHO 03a004Y€HBI MOTUTHUYECKUMU aClIEKTaMHU MpPaBa,
YTO OTpakaeT oOlee 0eCIOKONCTBO IOPUCTOB U TIpaBoBe 0B CeBepHON AMEpPUKH.
B ornnuue ot HUX, XapT MaJo TOBOPUT O MOJIUTUKE U €IlE€ MEHbIIE O CyACOHbIX
peueHusix. boiee Toro, HECMOTpsl Ha TO, YTO YUYEHBIM XapaKTepu3yeT MpaBo, Kak
COI03 NIEPBUYHBIX U BTOPUYHBIX MPABUJ, OH HE OTPUIIAET TOrO (aKTa, UTO CYAbH
MPUHUMAIOT 3aKOHBI IO KpailHEe Mepe B CIIOKHBIX CIIy4asiX, KOT/1a CTaJIKUBAIOTCS C
OrpaHUYEHMSIMU CHCTEMBI, OCHOBAHHOW Ha mpaBmiax. Onupasch Ha 3Ty KOHUEI-
o, moTianackuii opuct Hun MakKopmuk paspabarpiBaeT T€OpUIO MPaBOBBIX
KOHLEMIUNA B paMKax MO3UTUBUCTCKOTO BUACHUS XapTa, Jienasi aKUeHT Ha CUJUIO-
TUCTUYECKOM XapaKTEPE MPABOBBIX HOPM H, CJIE0BATENBHO, NOJUEPKUBAs POJIb JO-

I'MKHU B ITpOoLECCax IMpaBOBOIro TCOPCTU3UPOBAHM.
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[Ipu3biB MakkopMuKka K JOTMKe yOEeIUuTENbHO MOATBEPKAAECT HIICK0 O TOM,
YTO 3aKOH IIPENOCTABIAET BEPHBIE OTBETHI. B TO ke Bpems, MakKopmuk cornama-
€TCsI C TEM, UTO OBIBAIOT CIy4yau, KOI/1a 1eTyKTUBHOE MBIIIJIEHUE, TO €CTh CUILJIOTHU-
CTUYECKOE MPUMEHEHUE IPABUII, HE CIIOCOOHO OIPENEIUTh pe3yibTaTsl. UTO, eciu
IPAaBUJIO SIBJISIETCS JIBYCMBICIEHHBIM M TpeOyeT uHTepnperauuu? Wmm yto, eciau
npeTeH3us (3kano0a) BbI3bIBAET HOBBIM BOIIPOC B IpaBe? UTo ke Tornaa Jeiaer cy-
nps? Ilo MEHeHHI0O MaKKOpMUKA, B OTCYTCTBUE ONIPEAEISAIONIETO IpaBuia Cy1bs 10J1-
KEH BBIOMPATh MEXAY KOHKYPUPYIOIIMMHU apryMEHTaMH, IIPUYEM IPOLECC CBO-
JUTCA YKE HE K IENYKTUBHOMY PacCyKJICHHIO, a K OIIEHKE. DTOT aCIEKT IIPaBOBOIO
000CHOBaHUS BJIEUET 3a COOOM BBISIBJICHUE U / U PAa3BEPTHIBAHUE TEX APTyMEHTOB,
KOTOpBIE MOT'YT 00J1a71aTh HauOOJIBIINM MPaBOBBIM BecoM. OTKy1a OepyTcs mpaBo-
BBIC APTYMEHTBI U KaK UX MOKHO OXapakTepu30BaTh? B COOTBETCTBUU C yTBEpPKIE-
HueM MakKopmuka, OHM OCHOBaHbI Ha IIPUHIMIIAX U CTaHAApTax, HO HE Ha BCEX, a
JIMILB Ha T€X, KOTOPBIE IPOHUKIIU B IPABOBYIO chepy U noaydmiu ogodpenue. Mo-
I'YT BBOJMTHCS «HOBBIE» CTaHIAPThI WJIM MPUHLIMIIBI, HO OHU OyIyT OOpOThCS 3a
IIPU3HAHKE 10 TEX MOp, MOKa HE MOJIy4YaT NOJHOE NPU3HAHUE B Cy1ax.

Corunacue - 3T0 TOT CTaHAAPT, KOTOPHIM TaK ITyOOKO BHEAPEH B TKaHb 3aKOHA,
4TO OOpallleHue K HEMY UMEET OIPOMHOE 3HaueHue. B otianune ot 3T0ro0, MpyHIIMII
paBEeHCTBA MOJIOB MIPEICTABISAETCSI OTHOCUTEIBHO HOBBIM B 3aKOHE, TOTPEOOBAINCH
CTOJIETUSL JIJISl TOTO, YTOOBI 00ECIEYUTh JOCTATOYHBIM KOHTPOJb HaJ MPaBOBBIMU
apryMEeHTaMH JUIsl 3aMEHbl IPE3yMIIIUU O0€3yCIOBHOTO COIJIACHs, ONpaBJIbIBaIO-
1Iero u3HacuiioBaHue B Opake. FOpuanueckoe UCKaXeHue corjacus ¢ 1esbo o0ec-
NEYEHUS] IOMUHUPOBAHUS MYy>Ka HaJl TEJIOM EHbI CBUJIETEIBCTBYET 00 UCTOpUYE-
CKOM BKJIaJI€ 3aKOHA B OIIpaBAaHUE MY>KCKOH BJIACTH, HAKOIUIEHUE OOIIKX CTaHAAp-
TOB U YOEXKACHUI, KOTOPBIX MPUIEPKUBAIOTCS LEIble MOKOJEHUs (MY>KUMH) 3aK0-
Hozarenel. Ecnu cTanaapThl ¥ MPUHITUITEI MPUOOPETAIOT BEC B MPABOBOM apryMeH-
Talll{ B 32aBUCUMOCTH OT CTENIEHHU, B KOTOPOW OHU NMPUHSATHI KaK FOPUINYECKH 3HA-
YUMbI€, PE3yJIbTaTOM MOYTH HEM30€KHO OYyJAET HOPMATUBHBIM PEKUM, OTpakaro-

IIMH TOYKY 3PEHUS TEX, KTO MOJy4aeT MPaBO y4aCTBOBATh B IIPABOBOM IIPAKTHKE.

107



YTo mpon3oiaeT, eciu MpaBoBOE COOOIIECTBO cTaHET Ooee pazHooOpazubmM? [1pu-
BEJIET 3TO K IOPUINIECKOMY OCIIapMBaHUI0 00Jiee IIUPOKOTO JUarna3oHa CTaHIapToB
¥ PUHIUTIOB? MOKHO JIM HAZCSATHCSI, YTO HCTOPUUECKHU CIIOKUBIIINECS OTHOIICHUS
BJIACTH OYyT CMEIICHBI, TOCKOJIbKY B paMKaX COTJAlIEHUI MPaBOBBIX apTYMEHTOB
HAYMHAIOT 3By4YaTh HOBBIE Tosioca? [loMoraeT i B 3TOM CiTydae mpaBoBO€ 00OCHO-
BaHHE HOPMAaTHBHOM WHKITIO3UH WJH CYIIECTBYIOT KaKHE-TO 0COOEHHOCTH MpoIiecca
000CHOBaHUs, KOTOPBIE MPEMATCTBYIOT COIVIACOBAHUIO MIpaBa C MHTEPECAMHU U TPO-
OeMamMu TPyIN JIOACH, UCTOPHUECKA OTHOCHMBIX K MaprHHAIU3UPOBaHHBIM? B
TOM KOHTEKCTE 0c000€ BHUMAHUE YJENIETCs ABYM 0COOEHHOCTAM aHaim3a Mak-
Kopmuka. Bo-miepBeix, OH J1eiaeT ynop Ha JIOTHUECKYIO CTPYKTYPY 3aKOHA KaK CH-
CTEMbl, OCHOBAaHHOW Ha IpaBWiIax. DTO MpaBja, YTO [IPaBOBbIC PE3YyJIbTaThl HE BCE-
raa (WM Jake 4acTo) SIBISIOTCS MPOJIYKTOM YHUCTON JIOTUKU, HO HOPMATUBHBIN pe-
UM OINHPACTCS HA JIOTUKY: CTPYKTYpPY JIOTMYECKHX OIepanuid 1 000CHOBAaHHYIO
IOpUINYECKYI0 aprymeHnTtanuto. [lockonbky oOpalieHre 3aKOHa K CTaHIapTaMm U
MPUHIIATIAM TIPOUCXOANT B paMKax AUCKYPCHUBHOM CTPYKTYpPbI, OCHOBAaHHOM Ha JIO-
T'HKe, JIETKO MPEANOJI0XKUTh CIAeAyIoIee: KOrla CyIb1 3aHAThl B3BEILIMBAaHUEM ap-
TYMEHTOB (B OTJIUYHE OT CHJUTOTUCTUYECKOTO MPUMEHEHHS TIPABHII), OHU BCE JKE€ B
HEKOTOPOM CMBICTIE 3aHUMAIOTCS JIOTUKOM. [1oHsATHS 6€301mnO0UYHOCTH, TAKUM 00-
pa3oM, MPOHMU3BIBAIOT BECh CYJEOHBINA MPOLIECC, 3aTEMHSS POJIb OLICHOYHBIX JAEi-
CTBHI MPU OIPEICTICHUH MTPABOBBIX PE3yIHTATOB.

Bropoii acniekt ananun3a npaBooro obocHoBanus MakKopmuka Gosee Herno-
CPEICTBEHHO CBSI3aH C MPEICTaBICHUEM O TOM, YTO pazHOOOpas3me oOecreunBaeT
JIETKOE pa3pelieHre UCTOPUIECKON MPOoOIeMbl O3UIIMOHHOCTH 3akoHa. MakKop-
MUK yTBEPXKAAET, UTO (PYyHKIHOHUPYIOIINE MOTPEOHOCTH MpaBa Kak CUCTEMBI Pery-
JMPOBAHUS YEJIOBEUECKOTO MOBECHNUS HAKIIABIBAIOT ONPEICIICHHBIC OTPAaHUYCHHUS
Ha Pa3BUTHUE U MPUMEHEHNE CTaHAaPTOB ¥ IPUHLIUIIOB B IIpaBe, KOTOPbIE TAKKeE CIIy-
KaT CpeJICTBAMHU OMpaBIaHuUs B IPaBOBOM JucyTe. B yacTHOCTH, U1t TOTO, YTOOBI
3aKOH BBITIONHSUT CBOIO paboTy, MPOLIECC MPUHATHS PEIICHUH JOKEH OBITh Mocie-
noBatenbHbIM. TO €cTh, 1ena JOHKHBI paCCMaTPUBATHCS OJJUHAKOBO U OHU JTOJIKHBI

OBITh COTJIACOBAHBI B TJIAHE OPraHUYHOI'O BKIIIOUEHHUS B 00Jiee IUPOKYIO CTPYKTYPY
108



3aKOHa (YTO MOBTOPSAET KOHIIEMIMIO MpaBa JIBOpKHHA B Ka4eCTBE LIEJIOCTHOCTH).
Eme onno orpanuyenue, onpeneneHHoe MakKopmMukom, 3aKiiiodaeTcsi B TOM, 4TO
HEOOXOJMMO TPUHUMATh BO BHUMAHHE IMOCJEACTBUSl PEIICHU; HEO0OXOIUMO,
yTOOBI CYJIbU OLICHUBAJIM BO3MOXHOE BIIMSHHUE PEIICHUN BHE HEMOCPEIACTBEHHBIX
o0crosTenbCeTB Aena. COBMECTHO 3TH OTpaHUYCHMS HAKJIAbIBAIOT 3HAUUTEIbHBIC
PaMKH Ha TO, KaKUM 00pa30M CTaHAAPThI U TPUHITUIIBI YMHOXKAIOTCS U PA3BUBAIOTCS
B MpaBOBOM 000CHOBaHMU. HopMaTuBHOE ocniapyBaHWE€ UMEET MECTO, HO MOI4u-
HEHO HEOOXOIMMBIM OTPaHUYCHUSIM JJIs 0OecrieueHus PyHKIIMOHUPOBAHUS MPABO-
BOM cdephl B 1IEJIOM. ITO 03HAYAET, YTO JIH0Oast MOMbITKA U3MEHUTh HOPMATUBHBIN
paKkypc 3aKOHa MOCPEICTBOM TBOPUECKOTO MHTEPIPETUPOBAHMS MPABOBBIX apry-
MEHTOB (B OTJINYUE OT 3aKOHO/IATENbHOM pedOpMbl) TaK)Ke OTpaHUYeHA. Y CHITHS T10
OUYHCTKE MPABOBOM JOKTPUHBI OT €€ MaTpuapXxajbHOTO MPOILIOro JOJIKHBI CoYe-
TaTbCA TPEOOBAHUEM TOTO, YTOOBI HOBBIEC PEIICHUS COTJIACOBBIBAIKCH C CYIIECTBY-
[o1eH MTPaBOBOM CTPYKTYpoil. [IpobieMHbIe TPUHIIUIIBI JOJKHBI CTaTh aBTOPUTET-
HBIMH, & aBTOPUTET JIOJHKEH OBITh HE3aBUCHUM OT MX JJOCTOMHCTB (BCIOMHUM CHOBA
MPUMEYATEIIbHYIO TPOJIOJDKUTEILHOCTh OCBOOOKIEHUSI OT W3HACWIOBAHUS B
Opake). Yka3zaHHbIe MPOOJEMHBIE TPUHIIUIBI TOJDKHBI COAEHCTBOBATh MPOJO0JIKE-
HUIO MHTEIUIEKTYaJIbHON CTPYKTYPBI, COTJIAIIEHUSIM U KAaHOHAM BIIACTH, B KOTOPBIX
3aJI0’KEHBI TIIyOOKHE KOTHUTUBHBIE PACXOXKICHUSI.

Mexy TeMm, yBaXK€HHUE K MOCJIEA0BaTEIbHOCTH BOTUIONIAET B FOPUANICCKON
dbopme ICTETHKY OJIMHAKOBOCTH M PA3INUUs, OTJaBas MPEINOYTEHUE COOTBETCTBUIO
HE BBIP@XECHHBIM HOPMATUBHBIM TPEeAyOeKIEeHUSIM, UTO, B YaCTHOCTH, JA€T BO3-
MOXHOCTb TOJIaraTh, 4TO MOJI (M pa3dyds MEXIy IoJiaMHu) BOCIIPUHUMAETCS U
ONpeIeIAeTCs ¢ OPUANYECKON TOUKH 3peHust. HakoHel], BHUMaHueE K MOCIEACTBUIM
3aCTaBIISIET CyJeH JIeNaTh YMO3PUTEIbHbIE 3asBICHUS O OyyIlleM, YACTO OCHOBAH-
HbIE Ha OYEHb HEJIOCTATOYHBIX 3HAHUSAX U OTpaHUYEHHOM omnbiTe. KoHeuHo, cre-
NeHb, B KOTOPOU TOCIIECTBUS MOTYT OBITh TIPABUIILHO MPEICKA3aHbI, CYIIECTBEH-
HBIM 00pa30M 3aBHCHUT OT TOT'0, YTO YEJIOBEK 3HAET; OAHAKO TO, YTO YEJIOBEK 3HAET,

HCU3MCHHO CBA3aHO C TECM, YTO OH LICHUT. Kor):[a Cylbs MPUXOJUT K BbBIBOAY, UYTO
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BO3JI0’KEHUE HA MOJIMIUIO 00SA3aHHOCTH 10 YXOJIy MPENsSTCTBYET 3PPEKTUBHOM MO-
JUUENCKON NEeATENbHOCTH, OH MOAXOJHUT K 3TOMY BOIIPOCY C TOYKH 3pEHUS TOTO,
KTO 3HAET, YTO MOJIULIUU HE TpedyeTcs yrposa Jjisi TOro, 4ToObl OOUIPUTH €€ BbI-
MOJIHUTH CBOIO paboTy.

C npyro#t cTOpOoHBI, TOT, KTO 3HAET, YTO CYIIECTBYET CEphe3Has mpodiema ¢
HACUJIMEM B CEMbE, 1 00ECTIOKOEH TEM, YTO MOJIUIIUS, KaK MPEACTABIISICTCS, HEOAHO-
KpPaTHO OTKa3bIBAET KEPTBAM OBITOBOI'O HACHUJIUS B IIOMOIIH, BIIOJIHE MOXKET BbIpa-
3UTh 0JI00pEHHE K BBEJACHHUIO 00s3aHHOCTHU 110 yXOAy. Jpyrumu cioBamu, ocieno-
BaTEJIbHBIE PACCYXKAEHUS HACTOIBKO XOPOILIX, HACKOJIBKO Y 3HAHUSI, KOTOPBIE JIEKAT
B UX OCHOBE, M MOTOMY IPEACTABISIOT LIEHHOCTh. DTO TOBOPUT O TOM, 4TO OoJjee
HIMPOKOE Pa3HOOOpa3ue CyJeOHOM MPAKTUKU TOCPEACTBOM paCUIMPEHUs: 00pa30Ba-
HUS IOPUCTOB JIOJKHO MOBBICUTH 3(P(EKTUBHOCTH 3aKOHA B KAUECTBE MPOBOJIHHKA
nporpeccuBHOM aprymeHTauuu. HemHorue 0yyT oTpunaTh, 4To pa3HOOOpasue sB-
JISI€TCS TOM LEJIbI0, K KOTOPOM MOKHO CTPEMMTHCS, XOTS U COXPAHSIOTCS pealbHbIe
TPYJHOCTH C UHTErPALIE pa3IMYHbIX TOUEK 3pEHUS B JUCKYPCUBHYIO (DOpMY, OIHU-
parolIyIOCs Ha CBOIO aBTOPUTETHOCTD U JIETUTUMHOCTh. Kak Mbl MOKeM 3HATh, YTO
COCTAaBJISIET BECKUI MPABOBOM apryMEHT B OTCYTCTBUE ONPEEICHHOI0 KOHCEH YA,
HEKOTOpPOM 0011el TUYECKON U / WA MOJUTUYECKON OPUEHTAIMU B OTHOIIECHUHU
CTaHJIapPTOB U MPHUHIIMIIOB, CTUMYJIMPYIOIINX IIpaBoBoe obocHoBaHue? PazHooOpa-
31€ MPEJCTaBISICT COO0M cephe3HyI0 MPOOIEMy ISl FOPUANIECKOT0 0OOCHOBAHMUS,
MOCKOJIbKY OHO MOHUMAJIOCh U MPAKTUKOBAJIOCh Ha MPOTSKEHUU BeKOB. CaMo 1o-
HSITHE €JUHCTBEHHOI'O BEPHOI'O OTBETA HA MPABOBOU AUCIYT MPOTUBOPEUUT HUJIEE O
TOM, 4TO pa3M4HbIC B3Il HA TO, KaK AEMCTBOBATh, HAJIEKAIIUM 00pa30M MO-
I'yT COCYIIECTBOBaTbh BMECTE — B IOPUIMYECKOM CMbICIE. XOTS Mbl BUAMM TaKOE
pa3zHO00pa3ue KaK/bli I€Hb B MPUHITHH PA3IMYHBIX 3aKIIOYEHHUH, K KOTOPBIM IIPU-
XOJISIT Cy/IbH, MBI MO-TIPEKHEMY TOJIaraeMcs Ha MPHUHIIUIL, COTJIACHO KOTOPOMY Ipe-
00J1a1aeT TOJIbKO OHO BEPHOE 3aKJII0UeHue. ITO OOJIbIIIe, YeM MPOCTO MparMartu-
YecKOe MPU3HAHUE TOTO, YTO JIJISi TOTO, YTOOBI 3aKOH BBIMOIHSUI BO3JIOKEHHBIE Ha

Hero (DYHKIINH, TOJDKEH OBITh CACIaH HeKUil OKOHYATEIbHBIN BHIBOJ. EMMHCTBO 3a-
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KOHA, €ro LEJIOCTHOCTh U HEMPOHULIAEMOCTh UMEIOT PELIAIONIEe 3HAYCHHUE /IS aB-
TOPUTETA, KOTOPBIN 3aKOH OTCTaWBAET B HAIlICH MOJUTHYECKON KyJIbType. Jleno ne
B TOM, 4TO 3aKOH BCEr/a U Be3Jie JOHKEH MPUHUMATH 3TY €IMHCTBEHHYIO (GOpMY:
HO KOTJ]a OHa pa3 MPUHSTA, , CTAHOBUTCS TPYAHBIM MOHATH HHOE. Bo3bMeM nmpuHIUT
paBEHCTBa Iepe] 3aKOHOM, KOTOPBII Mbl 0€30rOBOPOYHO IIEHUM U yBaXKaeM: TEM He
MEHee, ITOT K€ MPUHIUI 3aCTaBIIECT 3aKOH PAclO3HABATh PA3IMYHbIE CYOBEKTHI.
[lenb mpaBa 3akit04aeTCs B MOAABICHUU PA3INYMi (B TOM YHCII€ T€HIEPHBIX ), UTO
JieaeT MOHITHE Pa3HOOOPa3HbIX, OTACIbHBIX IOPUIUIECKUX CYOBEKTOB HEPA3TUUH-
MBIM B paMKax IMPaBOBOW PaIlHOHATBHOCTH.

Bepuemcs k Hamemy BOIIPOCY, CYIIECTBYET JIM BEPHBII OTBET Ha IOpUINYC-
CKHE JUCIYTHl WIA MOTYT COCYLIECTBOBATh IPYI C JPYrOM pa3jInyHbIE IIPABOBbIC
oTBeTHI? I yTBepxkaana, 4TO MPUBEPKEHHOCTh YOCKIEHUIO B TOM, UTO BEPHBIC OT-
BETHI CYLIECTBYIOT, MO-IPEXKHEMY INIyOOKO YKOPEHEHA B IIPAKTHKE MPABOBBIX pac-
CYXJCHHA U B OOOCHOBaHUSX, KOTOPBIE ATY MPAKTUKY MOAJEPKUBAIOT. B TO Xke
BpeMs IPUBEP>KEHHOCTh HJIe€ BEPHOTO OTBETA (C COOTBETCTBYIOUIMMH MPEATOIO-
KEHHUSIMH) CO3/1a€T TPYJHOCTH B KOHTEKCTE YCUJINI, HApaBJIEHHBIX HA MOCTETEH-
HOE€ KCIIOJIb30BaHUE MTPABOBBIX apTyMEHTOB C LEIbI0 YKPEIJIEHHUs] PaBEHCTBA. JTO
HE 03HAuaeT, uYTo CleAyeT NpuberaTh K UCIOJIb30BAHUI0 HHCTPYMEHTOB IIPABOBOTO
JUCITYTa, 3TO CKOPEE 03HAYAET, YTO UX 3((HEKTUBHOE HUCIIOJIb30BAHNUE B MHTEpECaX
oOecrieueHus: pazHooOpasusi MPaBOBOW MPAKTUKU TPeOyeT TiyOOKOro MOHUMAHMS

METOJIOB ITPAaBOBOTO 0OOCHOBAHUS U TPAHUIL TPABOBOM (POPMBI.
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OT3BIB O

BBIITY CKHOM KBAJIMOUKALIMOHHON PABOTE
cryaentku rpynmnst JITTI-1501z Kosanesoii 10.H.
«IlepeBoaueckune TpaHcHOPMALHH NPH MepeBoje HAYYHBIX cTATEH MO
HOpHCTIPYAEHIHHY

BeinyckHas KBalH(HKAalHOHHAs paboTa COOTBETCTBYeT HANPABICHUIO
noarotoBku  45.03.02 - Jlumrsuctuka. HasBanue paboTel oOTpaxkaeT ee
COJIepIKaHue.

B mnepBoii rnaBe paccMaTpuBaeTcs CHelpuKa nepeBoia U JOCTHXKEHHS
5KBHBAJICHTHOCTH ITPH TEpPeBOJe HAYYHLIX TEKCTOB FOPHAMYECKOro IHCKypca B
PYCCKOM ¥ QHIJIMHCKOM S3bIKaX, MCCIEAYIOTCS TPYAHOCTH MPH IEPEBOAE
criequ(puYecKoi IOPUINYECKOH JIEKCHMKH ¥ TepMHHONIOTHH, PacKphlBaeTCs
COJepIKaHKe TIOHATHUS Iopuduteckuil a3vik legalese.

Bo BTOpo# InaBe MpeACTaBieH IHHIBONEPEBOAYECKUM KOMMEHTapHi 1o
IepeBoy HaydHOrO M HAy4HO-IOMYJAPHOTO IOPHIMYECKHX TEKCTOB: 00BEM
obenx crareii B menoM cocrasnser 34 358 3HakoB Ge3 mpobGesioB (cTaThA
«Epistemic closure and the Scheter case» 7 172 3Haka Ge3 npoGesoB, CTaThs
«Gender, law and jurisprudence» 27 186 3nakoB Ge3 mpobesnos). Obe cratbu
HAIMCAHbl COBPEMEHHBIMH IOPHCTAaMH C HCMOJNB30BaHHeM Ooratoro 3amaca Kak
apXanyHOW HOPHUINYECKON JIEKCHMKH M TEPMHUHOJIOIMH, TaK H €€ CaMbIX CBEKHX
[ONOJIHEHHWH B A3bIKOBOM (hOoHJEe aHIIMHCKOro sA3plka. B cuiy 3TOro aHamu3
OCYLIECTBJIEHHBIX  [epeBOAYecKHX  TpaHcopMauuii  Ha  JIEKCHYECKOM,
CHHTAKCHYECKOM W  CTHJMCTHYECKOM  YPOBHAX I  JaHHBIX  CTareu
MpencTaBiseTcsi 0COOEHHO AKTYAJIbHBIM.

Cnemyer Noma4YepKHYTh crieluduky paborhbl, 00YCIOBICHHYIO KOHTEKCTOM
npodeccHoHANBHOM JesitenbHOCTH ucnonuuTens. 310 HE uccnenosaTenbekas
paGora B obmactu smHrBHCTHKM. Pabora mpejcrapnser coboil mepeBoaveckoe
noprgoauno, T.e. 06pasibl NePeBOIOB HAYYHBIX H HAYYHO-IOINYJISPHBIX TEKCTOB,
BBIIIOJIHEHHEIX ~ aBTOPOM.  YPOBEHb  IlepeBoAa  MO3BOJISeT  CyAUTh O
cOPMHPOBAHHOCTH TAKUX KOMIETEHUMH, Kak: BJIAJIEHAE METOJIUKOM
MPEANepeBOIYECKOr0 aHaIu3a TEKCTa, CrOoCcOOCTBYIOIIEH TOYHOMY BOCHPHUATHIO
ucxomuoro  BeickaspiBanus  (ITK-7); BiageHWe  OCHOBHBIMH — CIIOCOOaMH
JOCTU/KEHHUs] DKBUBAJEHTHOCTM B IepeBOAE M CIIOCOOHOCTBIO TIPUMEHATH
ocHoBHEIe TipueMsl nepesoja (ITK-9).

ABrop paboTel  JEMOHCTpHpYeT 3HaHHEe: TEOPeTHYeCKHMX  OCHOB
IepeBoIOBEIcHUs] (B YACTHOCTH, KOMMYHHKATHBHO-TIParMaTHYECKHX (akTopos,
JCTEPMUHHUPYIOLIMX  TIEPEBO); YPOBHEH OJKBHBAJICHTHOCTH IIEpEBOAA U
XapaKTePUCTHKH BH/OB OTHOLIGHUH MeXIy TeKCTaMH OpHMIUMHANAa U TepeBona;
BHJIOB MePEBOAYECKHX TPaHCHOPMAIIMH M IIPABH/IA WX TIPUMEHEHHA.



YpoBeHb IepeBoa MOATBEPKIAET BIaJCHUE HABbIKAMU COTIOCTABUTEIBEHOTO
aHATM3a ¢ TOUKW 3PeHHs MepeBOla, CXOACTBA M PACXOXKIEHHH B JIEKCHYECKUX M
rpaMMaTHYeCKHX CUCTeMaX M KaTeropHsx JABYX A3bIKOB, B CPEACTBAX BbIPAKCHHA
VMM Pa3MIHOM CMBICIIOBOH MH(OpMaUNH, a TakkKe B TeX KyJIbTypPHBIX Cpefax, B
KOTOPHIX 3TH $3bIKM (JYHKIHOHHMDYIOT; TEXHHKOH mepeBozia (MepeBouecKHMH
npueMaMH, «TpaHcOpMalMsIMK», 3aMeHaMH);, HaBbIKAMU pEJaKTHPOBAaHHS H
(dbopMaTHpOBaHHs TEKCTa; YMEHUIMHU HCII0JIb30BAaTh B HEOOXOJUMBIX ClIydasx
KOMITPECCHIO M KOMIIEHCALHIO HHOPMAIIHH.

HecmoTps Ha mnomdepkHyro mpukmamHoii xapakrep BKP, aBtop
Tpe/icTaBIseT AO0CTaTOYHO N00POCOBECTHBIH 0030p TEOPETHYECKHX HCTOYHMKOB
(oxono 60), BraseHrne COOCTBEHHBIM MaTepHaioM. BeiOpaHHas TeMa ABIAETCA B
KaKOW-TO Mepe JIOrHYeCKHM MpOJODKEHHEM KypcoBOH paboTel. B 3TOM romy
aBTOp  [POJEMOHCTPHPOBAN  JOCTATOYHBIH  YPOBEHb HCTIOJHUTENLCKOM
MUCHUTUTAHBI, [OHHMaHWe OoOwed KOHLENIWH, CMOr IIOC/IEA0BaTEIbHO
copMyTHpOBAaTh M PEIMTh KPYT 3ajad, XapakTepHbIX Ays paboT rnoaobHOro
THIIA.

B nenom BKP Kosanesoit FO.U «IlepeBonueckne TpaHCpOpMALMU IPH
rnepeBojie HaydHbIX cTaTel Mo IOPHCIpPY AeHIHH» MOXKHO CHUTATh HCCIIE0BAHHEM,
OTBeuarwlluM TpeboBaHusM K paboTam JaHHOTO YyPOBHS, H CBHUACTEILCTBYIOLIEM
06 yposHe (GopMHpOBaHHs NPO(ECCHOHATBHBIX KOMIIETEHIUH BBILIE IIOPOTrOBOTO
ypostsi.PaGoTa MOKeT OBITH JOMyLIEHA K 3allHTe.
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